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Judicial Appointments 


BotH the judicial appointments which were announced 
on 25th April will be very popular. Lord Justice PEARCE, 
as he now is, had a busy junior and leading practice at the 
Bar, and in 1948 he was appointed a judge in the Divorce 
Division. In 1954 he was transferred to the Queen’s Bench 
Division. His considerable ability as a lawyer as well as 
his very pleasant personality make him an acquisition to the 
Court of Appeal. Mr. Justice SALMON, formerly Mr. Cyril 
Salmon, Q.C., has surrendered a very busy leading practice 
for promotion to the Bench. He has been Recorder of 
Gravesend since 1947 and in November, 1955, he was 
appointed a Commissioner of Assize on the Wales and Chester 
Circuit. Lord Justice Pearce is fifty-six and Mr. Justice 
Salmon is fifty-three. We wish them both many years 
of useful service in their new capacities. 


Solicitors as Town Clerks 


THE qualification of solicitor remains the most useful for 
the office of town clerk, a writer states in the 20th April issue 
of the Local Government Chronicle, in spite of suggestions 
made years ago in the Hadow Report, and regularly revived, 
that the job of town clerk is primarily administrative rather 
than legal. “‘ With old and new Acts impinging on local 
authorities at all points,” he continues, “‘ it seems undeniably 
advantageous for a council to have a legally qualified officer 
on their permanent staff. They can also save time and money 
as conveyancing can be done in the office.’”” An analysis by 
the writer of appointments during 1956 to authorities with 
over 5,000 population which are required to pay minimum 
salaries above {1,000 showed that, excluding promotion 
within the department, cases in which a solicitor was appointed 
numbered 80 per cent. of the total. Ten of the forty vacancies 
reported in the Local Government Chronicle as arising during 
1956 on the death or resignation of a chief officer were filled 
by promotion of his deputy, and only 50 per cent. of the 
promoted officers were solicitors. The Society of Clerks of 
Urban District Councils have for some time been considering 
whether some new qualification (based on a combination of 
minimum experience with a form of examination) should be 
accepted as a qualification enabling an officer to be appointed 
as clerk. The article concludes, however, that if some such new 
qualification was adopted, solicitors in local government would 
do their best to acquire it, so that officers with only the new 
qualification would still be at a disadvantage. In any event 
the new qualification would not enable the officer to carry out 
the conveyancing work of the council. 
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Dignity of the Magistrates’ Courts 


A RECOMMENDATION by the Berkshire County Council’s 
law and parliamentary committee that accommodation at 
the newly built court house should be used as a dental clinic 
has met with opposition from the magistrates’ courts com- 
mittee, which considers it improper for a dental clinic to be 
held in a court house “ where it is of the greatest importance 
that the dignity of the administration of the law should be 
preserved and upheld.” It is, apparently, thought that 
the dignity of the law, which has survived the noises of 
Westminster Hall as well as the street noises, including 
pneumatic drills, which sometimes to-day disturb the adminis- 
tration of justice, will not be preserved if a dentist’s drill is 
being operated in the near vicinity, however silently. It is a 
remarkable fact that true dignity survives almost anything. 
Many of the older advocates can remember conducting 
county court cases in shabby concert halls with the judge on 
the platform at a table looking no less dignified than in the 
more sedate surroundings that we are used to nowadays. 
The magistrates’ courts committee also says that “a child 
appearing before the justices who has previously attended at 
the same building for dental treatment would not have that 
respect, or fear of, the law which deters a child from the 
commission of crime.” As to this argument it seems best 
merely to add, “‘ No comment.” 


Claims to Titles 


THE editor of Debrett’s Peerage, in a preface to the 1957 
edition, published on 25th April, states that several cases have 
arisen recently of children in the direct line of succession to 
titles being repudiated by their fathers. In some cases, he 
writes, it emerged clearly from divorce proceedings “ that the 
supposed father was not the true parent ’’ although the birth 
certificate was in order and in some instances the father had 
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actually registered the birth of the child. At some future 
time, he continues, when succession to one of the titles 
involved takes place, all the necessary proof required to 
establish the right to the title could be produced by a man 
who had been shown by evidence in the divorce courts to 
be illegitimate. He suggests that there should be some 
form of liaison between the divorce courts and the Registrar- 
General at Somerset House to close a loophole by which 
illegitimate sons might succeed to titles. Without a decision 
having been given in a legitimacy suit it is doubtful whether 
any liaison of this kind would serve a useful purpose. In 
spite of the abolition of the rule in Russell v. Russell 
[1924] A.C.1, there are few divorce cases in which illegitimacy 
of a child is an inevitable consequence of a finding of adultery, 
and if it is not directly in issue in a legitimacy suit a declaration 
on the subject is not included in the relief given in a divorce 
case. 


Wife’s Eye View 


A SPRIGHTLY article on the woman’s page of the Manchester 
Guardian, ‘“‘ On Being Married to a Barrister,” by RAYMONDE 
DE VILLIERS, puts forward the theory that “ the British masses 
are titillated by the Law, rather in the same way as their 
French counterparts are fascinated by sex.’’ The thought is 
enough to give any lawyer pause. One had suspected that 
the British public, too, were interested in sex in their own 
roundabout way, but if the law is taking the place of sex 
in British life the lawyers are going to be forced into some 
curious shapes and subterfuges. Of the barrister’s wife the 
writer says: ‘‘ Her wedding ceremony closely resembles 
taking the Veil—in one of the more silent Orders. Hence- 
forward the same qualities of absolute silence, self-discipline, 
charity, and, preferably, chastity will be required of her.” 
The question is, from what source does the Bar obtain its 
supply of these paragons ? Perhaps that is what the students 
discuss at all those dinners in Hall. 


INSURANCE AGAINST THE SPREADING FIRE 


THOUGHTS ON BALFOUR v. BARTY-KING 


Balfour v. Barty-King and Another ; Hyder & Sons (Builders), 
Lid., third parties [1957] 2 W.L.R. 84; ante, p. 62, attracted 
more notice than do many appeal cases. The Times 
(15th December, 1956) reports: ‘“‘ During argument it was 
stated by counsel that the defendants’ insurance policy did 
not cover spread of fire, and apprehension was expressed by 
members of the court and counsel as to the position regarding 
their own insurance policies.”” Since the case, the insurance 
companies have been bombarded with questions by insured 
persons and their solicitors, at least one prominent non-tariff 
office has offered wider benefits in this department and now 
the influential tariff companies (through the Accident Offices 
Association, with the support of the Fire Offices Committee) 
have announced extended “ spread of fire ’’ benefits. 


The case was essentially “ Insurer v. Insurer.’” The Barty- 
Kings instructed the builder third parties (uninsured and 
insolvent at the time of action brought) to thaw some frozen 
attic plumbing. Negligent use of a blow-lamp caused fire 
damage : over £5,000 to the Barty-Kings and over £3,000 to 
Balfour, whose property immediately adjoined. The case, 
it is submitted, involves no radical innovation from the legal 


viewpoint. Liability of the principal employing an independent 
contractor to do work intrinsically dangerous is well established 
through Honeywill and Stein, Ltd. v. Larkin Bros. (London’s 
Commercial Photographers), Ltd. [1934] 1 K.B. 191. Lord 
Goddard, C.J., however, went straight back to the ancient law 
on spread of fire through Beaulieu v. Finglam (1401), Y.B. 
2 Hen. IV, fo. 18, and Turberville v. Stamp (1697), 1 Ld. Raym. 


264; 1 Salk. 13. 
Just how old this liability for the spreading (negligent) 
fire is may be gathered from the following: “‘ The person in 


whose house a fire originated which afterwards spread to his 
neighbour’s property and destroyed it was formerly, by the 
custom of England, liable for the mere escape of the fire and 
bound to make good his loss . . . It was a custom of the 
City of London that ‘ if any house in the said city be burning, 
so that the flame of the fire be seen out of the house, he that 
dwelleth in the said house shall pay to the sheriffs forty 
shillings in a red purse ’.” 

As early as 1698, it was being felt that this well-nigh 
absolute liability (there is a hint that negligence must be 
shown, but no more) was somewhat harsh, and an Act of 1707, 
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repealed by s. 86 of the Fires Prevention (Metropolis) Act, 1774, 
gave exemption if the fire began accidentally. The Lord 
Chief Justice found that only the act of a stranger would avail 
the Barty-Kings as a defence and that the builders, being 
invited on to the premises by them, were not and could not 
be said to be strangers. 

The law as thus concisely stated appears simple enough and, 
as the judgment stated, the same result could well have 
been reached by the doctrine of Rylands v. Fletcher (1868), 
L.R. 3 H.L. 330. Judgment of Havers, J., against both 
defendants in the court below ([1956] 1 W.L.R. 779; 100 
SoL. J. 472) was affirmed so far as the Barty-Kings were 
concerned; the builders did not appeal. Lord Goddard 
concludes by referring to the occurrence as “‘ lamentable, the 
more so in that the persons ultimately responsible are 
insolvent.” 

As has been said, this is an insurance case. The under- 
writers concerned, having indemnified Balfour, became 
subrogated to his legal remedies against the defendants. 
The Barty-Kings, it is understood, had two Lloyd’s compre- 
hensive policies, one of which covered the building and the 
other the contents. Each contained an element of third 
party, property owner’s or public liability cover and it is 
important to note in such a case as this that just as the 
liability is that of the occupier so it is the comprehensive 
contents policy which must be looked to for indemnity. That 
policy, as normally worded, covers claims made upon the 
insured as occupier and not as owner (the building wording 
being to the opposite effect). 


The repairs exclusion 


So far, so good. The Barty-Kings were occupiers and had 
a comprehensive contents policy. Unfortunately for them, 
the Lloyd’s wording concerned contained an exclusion of claims 
arising out of or incidental to the carrying out of alterations, 
additions, repairs or decorations. Although ‘the insurance 
cover did not concern the court, The Times newspaper report 
mentions the apprehension expressed at the commencement of 
this article. One would have been glad to argue the point that 
the projected thawing out involved none of these things, 
assuming that “repair” is the only aspect of the exclusion even 
Presumably the reasoning was 
that because of the frost the water supply was out of order 
and that steps taken to put it in order constituted a repair. 
It is noteworthy that in fact there was no repair of leakage to 
be done—simple thawing out only was required. 

Be that as it may, the exclusion operated and the 


Barty-Kings have to meet the judgment. 
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What of the reader—or indeed the writer—to say nothing 
of the court and counsel who were so concerned? All 
“‘ tariff ’’ comprehensive contents policies and many “ non- 
tariff’”’ company policies are apt to meet this case. The 
“repairs” exclusion was formerly inserted in “ tariff” 
building comprehensive policies mainly to meet the case of 
the very large property owner who might employ a substantial 
repair gang all the year round which clearly merited separate 
public liability cover at a fair premium. The exclusion has 
recently been deleted by tariff offices and both wording and 
limits of indemnity have been widened (the latter from 
£25,000 to £100,000 any one accident). This action, however, 
does not affect the position stated above, namely, that all 
tariff and most non-tariff comprehensive contents insurers 
would have been liable to indemnify the Barty-Kings. 


Building policies 


Complications remain, however. Take the newly married 
purchasers of a small suburban house mortgaged to a building 
society. The latter insures the house comprehensively in the 
joint names for an amount generally equal to the survey 
valuation. The newlyweds either effect a fire policy only for 
the chattels through the industrial life agent who calls at the 
house or—very frequent, this—proceed uninsured in the 
blissful hope that the building policy, being ‘“‘ comprehensive,”’ 
covers their modest Jares and penates. Let there be a Barty- 
King fire and their liability for the spread is not covered. 
The building policy wording frequently runs “ Claims made 
on the insured as owner (and not as a private householder 
occupying the said dwelling) ” and such a wording clearly will 
not indemnify an owner/occupier. The interest of the building 
society needs no protection, one imagines, since they could 
hardly be made parties to such a suit. Perhaps the easiest 
way of looking at the whole question of public liability cover 
under comprehensive policies lies in considering the building 
policy cover as benefiting only an absentee landlord while the 
contents policy shelters the tenant and the owner/occupier. 

Lest unfair prejudice against insurers arise, let it at once 
be stated that this occupiers’ liability cover under a compre- 
hensive contents policy is a fringe benefit akin to the cover 
given for rent or hotel bills payable for alternative accommoda- 
tion elsewhere after a fire. Our newlyweds bought no 
comprehensive contents cover and so are uninsured. One has 
no doubt that both court and counsel in"the Barty-King case 
found that their chattels were comprehensively insured at the 
five shillings per cent. rate without exclusion, and the reader 
will doubtless find the same. Suitable prodding is indicated 
for clients who are habitually lax about insurance cover. 

G. W.S. 


“THE SOLICITORS’ JOURNAL,” 2nd MAY, 1857 


On the 2nd May, 1857, THE Soxicitors’ JouRNAL quoted an 
article from the Daily News: ‘‘ We are gravely told that if this 
new Bill for the transfer of land passes into law the Chancery 
Bar and the solicitors must be destroyed. This is the merest 
chimera. Still, it is true enough that if the Bill passes some 
alteration must be effected in the mode of remunerating solicitors. 
Unless provision is made for this purpose we believe that the 
success of any scheme for reforming conveyancing is very doubtful. 
The power of attorneys in both Houses of the Legislature is 
surprising ... We will not venture to calculate how many 
seats in Parliament depend on their fiat. They make and 
unmake not a few of our senators. We speak not so much of 
the London attorneys as of the country attorneys. The truth 
is, the great landed proprietors are in the hands of their men of 
business. These useful agents know all about the family’s 


affairs, they have lent money on mortgage of the family estates, 

. . residing in the country and being brought much into contact 
with the voters, they possess great personal influence. Besides 
this, they are lawyers. Their trade is a mystery: and at the 
same time their aid in the way of that trade is absolutely 
necessary. The average country gentleman, ignorant as he is 
of the law, finds himself in the hands of a master when he enters 
his lawyer’s office. It is not that attorneys are a bit worse 
than other people, but circumstances give them more influence. 
Now . . . unless this powerful class are conciliated, it is idle to 
expect to pass any Bill for facilitating the transfer of land. 
If the country attorneys throughout the Kingdom .. . go to 
members and say ‘ This Bill will ruin me; it must be thrown 
out or your seat is lost’. . .a large proportion of our representatives 
will at once succumb.” 
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SPEED 


THE subject of speed limits for motor vehicles was considered 
at 100 Sov. J. 706 and 739, when certain changes in relation 
to the limits applicable to goods vehicles and to vehicles 
towing trailers with close-coupled wheels were forecast. These 
changes have now been made and this article will review the 
new law and also briefly mention some changes made by new 
Construction and Use Regulations. 


The Motor Vehicles (Variation of Speed Limit) 
Regulations, 1956 


These Regulations (S.I. 1957 No. 340) came into operation 
on Ist May, 1957. They revoke and replace the like-named 
Regulations of 1937, 1938 and 1955 and the Motor Vehicles 
(Gas_ Propelled Vehicles) (Variation of Speed Limit) 
Regulations, 1940, and set out the form in which Sched. I 
to the Road Traffic Act, 1930, now is. That Schedule, as is 
well known, prescribes the limits of speed for various classes 
and descriptions of vehicles, and the Regulations thus afford 
a complete picture of the speed limits applicable to vehicles 
by class or description, including track-laying vehicles and 
gas-propelled vehicles, save that for straddle-carriers, land 
tractors used for threshing and reaping, hay and straw balers, 
vehicles for moving excavated material or carrying abnormal 
indivisible loads and engineering plant the Motor Vehicles 
(Authorisation of Special Types) General Order, 1955, still 
prescribes the limits. 


Goods vehicles 


The limit for all goods vehicles, i.e., those constructed or 
adapted for use for conveyance of goods or burden of any 
description, not being dual-purpose vehicles, is now 30 m.p.h., 
provided no trailer is being drawn and all the wheels are 
fitted with pneumatic tyres ; goods vehicles fitted with soft 
or elastic tyres may also go at 30 m.p.h. if they do not exceed 
one ton in unladen weight. Lower limits are in force when 
trailers are being drawn or soft or elastic tyres are fitted to 

_ vehicles exceeding one ton in unladen weight. The distinction 
between goods vehicles exceeding and not exceeding three tons 
in unladen weight has now gone and a further change is that 
an articulated goods vehicle is treated as one vehicle and 
not as a vehicle drawing a trailer, so that an articulated 
vehicle with pneumatic tyres on all the wheels may proceed at 
30 m.p.h., whatever its combined unladen weight. The new 
Regulations include the definition of ‘‘ dual-purpose vehicle ”’ 
in unaltered form (see 100 Sor. J. 708). In Kidson v. 
Swatridge [1957], Cr. L.R. 193 it was held that a vehicle 
constructed or adapted for the carriage both of passengers 
and of goods or burden of any description, being a vehicle 
of which the unladen weight does not exceed two tons and 
so constructed that the driving power of the engine can be 
transmitted to all the wheels of the vehicle, is a dual-purpose 
vehicle whether or not it satisfies the conditions as to con- 
struction specified in para. 14 of the Schedule to the 
Regulations, e.g., transverse seats to the rear of the driver’s 
seat, rigid roof, windows of certain minimum areas and so on. 
The effect of this decision is that any Jeep, Land Rover or 

other vehicle with a four-wheel drive constructed to carry 
passengers or goods and not exceeding two tons in unladen 
weight may go at any speed outside a built-up area. Ifa 
dual-purpose vehicle has not got a four-wheel drive, all the 
conditions as to construction specified in para. 14 must be 
fulfilled to exempt it from the speed limit, so that, if its roof 
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LIMITS 


is of a non-rigid type, the limit is 30 m.p.h. (assuming it has 
pneumatic tyres and is not drawing a trailer), whether or not 
goods are being carried (Bryson v. Rogers [1956] 3 W.L.R. 495 ; 
100 Sot. J. 569; the vehicle in question was an “ Austin 
pick-up van”’). Nice questions of fact may arise as to how 
many passengers a vehicle with a four-wheel drive must be 
fitted to carry to render it one “constructed to carry 
passengers or goods’”’; it is submitted that, so long as it is 
constructed to carry two passengers in addition to the driver, 
it is a ‘‘ dual-purpose vehicle,”’ but it is more doubtful if 
construction to carry only one passenger plus the driver 
brings it within the definition. 


Trailers with close-coupled wheels 


A passenger vehicle (but not a goods vehicle or motor cycle) 
drawing a “ close-coupled four-wheeled trailer”’ or a two- 
wheeled trailer may proceed at 30 m.p.h. “ Close-coupled ” 
is defined in para. 15; the distance between the areas of 
contact of the close-coupled wheels on the road surface must 
not exceed 33 inches. This change will affect a number of 
caravans, and not apply to vehicles carrying more than seven 
passengers exclusive of the driver. 


‘ 


Miscellaneous changes 


The Regulations increase the speed limits for goods vehicles, 
motor tractors and locomotives drawing trailers and for certain 
track-laying vehicles. The changes will not affect most 
practitioners and so will not be set out here ; they are clearly 
indicated in the Explanatory Note to the Regulations. The 
Regulations do not make clear what is the limit for a vehicle 
with a fixed appliance or apparatus on it, e.g., a sound- 
recording van or tower-wagon. The law as to such vehicles 
was formerly settled by the case of Burmingham v. Lindsell 
[1936] 2 All E.R. 159; 80 Sor. J. 367, where it was held that 
the recording-apparatus of a van was a “ burden” and the 
van a goods vehicle accordingly. The Road Traffic Act, 1956, 
Sched. VIII, para. 9, has amended s. 2 (4) (b) of the Road 
Traffic Act, 1930, however, by providing that a fixed appliance 
or apparatus shall not be deemed to be a “ burden ”’ and the 
ratio of Burmingham v. Lindsell, supra, has thus been destroyed. 
Presumably most such vehicles are constructed to carry some 
equipment, however, and it can therefore be argued that they 
are “ goods vehicles.” If they are not the latter, they are 
seemingly ‘“‘ motor tractors” (or if they exceed 7} tons in 
unladen weight, ‘‘ locomotives ”’) and subject to lower speed 
limits than “‘ goods vehicles.” 


Indicating, built-up areas 


Subsections (2), (8), (9) and (10) of s. 4 of the Road Traffic 
Act, 1956, will come into operation on Ist July, 1957. Parts 
of s. 4 (6) are already in operation, pursuant to which speed 
limit signs are being erected on lengths of road subject to a 
limit and not having lamps 200 yards or less apart. 

Section 4 (2) provides that a length of trunk or classified 
road (in effect, a main road as opposed to a side street) shall 
not be deemed to be in a built-up area (i.e., subject to a speed 
limit) by reason only of a system of lighting being thereon 
with lamps not more than 200 yards apart if such a system 
was not provided on it before 1st July, 1957. Section 4 (9) 
provides for certificates by officers of a highway authority 
and of the Ministry of Transport and Civil Aviation being 
evidence as to the date of the provision of a lighting system 
and as to a road being a trunk or classified road. By s. 4 (8), 
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if a road has the relevant system of street lighting, it is deemed 
to be in a built-up area, whether it is a major or minor road, 
unless de-restriction signs have been put up; if it has not 
the relevant system of street lighting but a limit is in force 
along it, then a person shall not be convicted unless the 
“30” signs have been erected at intervals not exceeding 
200 yards along the length of road that is restricted. The 
latter provision arises under s. 4 (7), which is not yet in 
force but is expected to be before the end of the year. The 
signs indicating the restricted and de-restricted lengths of 
road and their positioning and the intervals at which they 
are to be spaced are indicated in the Traffic Signs (30 m.p.h. 
Speed Limit) Regulations, 1957 (S.I. 1957 No. 274), and the 
like Directions, 1957 (S.I. 1957 No. 275). They are the same 
as those now up. Regulation 8 of the Regulations requires 
the signs to be illuminated during darkness either by lighting 
fitted to the sign or by the use of reflectors or reflecting material, 
save where the Minister otherwise directs in a particular case. 


When s. 4 is in operation, its effect in relation to prosecutions 
may be summarised as follows :— 

(1) The existence of a system of street lighting with 
lamps not more than 200 yards apart automatically restricts 
that road to a limit of 30 m.p.h. whether the lamps are 
placed before or after Ist July, 1957, provided that the 
road is not a trunk or classified road. If it is a trunk or 
classified road, then the placing of such a system of lighting 
thereon after 30th June, 1957, will not automatically 
impose a speed limit ; the limit in such a case must be 
ordered by, or with the approval of, the Minister. 

(2) A person shall not be convicted of exceeding the 
speed limit on a road which has been restricted by order but 
has not the relevant system of lighting, unless the “30” signs 
are placed at intervals not exceeding 200 yards thereon. 


SECTION 50 OF THE 


SECTION 50 of the Sale of Goods Act, 1893, deals with the 
wrongful refusal of a buyer to accept and pay for goods, and 
enacts that the seller may maintain an action against him 
for damages for non-acceptance: subs. (1). 

The other two subsections deal with the measure of 
damages in the case of such an action. First, it is provided 
(by subs. (2)) that the measure is to be the loss “. . . directly 
and naturally resulting . . .’’ and secondly (under subs. (3)) 
a special rule is laid down “ where there is an available 
market ”’ for the goods, viz., that prima facie the measure of 
damages is to be ascertained by the difference between the 
contract price and the market or current price. 

The language of subs. (2) is not very apt: in speaking of 
“loss, directly and naturally resulting, in the ordinary 
course of events, from the buyer’s breach of contract ”’ it is 
using a garbled version of one of the rules in Hadley v. 
Baxendale (1854), 9 Exch. 347m. This is wholly inappropriate, 
whether garbled or not, because Hadley v. Baxendale is not 
concerned with the measure of damages, it is concerned with 
remoteness of damage. These are two distinct things: thus, 
when, in Hadley v. Baxendale, Pickfords failed to deliver the 
broken crankshaft to the engineers at Greenwich, the question 
was whether the loss of profits was too remote. Had they 
not been too remote there would have been a separate question 
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(3) A person who drives along a road with lamps not 
more than 200 yards apart thereon exceeds 30 m.p.h. at 
his peril, for the limit automatically applies to all such 
roads save those trunk or classified roads on which the 
lamps are first put after 30th June, 1957. In fact, highway 
authorities will have put de-restriction signs on all such 
roads which are not restricted. 


The Motor Vehicles (Construction and Use) 
(Amendment) Regulations, 1957 

These Regulations (S.I. 1957 No. 359) are in force. They 
require two mirrors to be fitted, after 31st December, 1957, 
to passenger vehicles carrying more than seven persons 
exclusive of the driver and to every goods vehicle and alter the 
provisions as to direction indicators by allowing additional 
indicators to be fitted so as to be visible to road users alongside 
and by requiring one switch to operate all the indicators on 
either side of the vehicle. All the provisions as to direction 
indicators will now be found in the new Regulations. They 
also contain new provisions as to safety glass on vehicles 
first registered after 31st December, 1958, the emission of 
smoke, sparks and grit, etc., and trailer plates. Finally, 
they control the use and installation of television sets in 
motor vehicles ; the sets must not be used where they can 
be seen by the driver or so that they can cause “ distraction ”’ 
to other drivers. ‘“ Distraction’’ can mean amusement, 
confusion, perplexity, dissension, frenzy or madness and the 
use of the term in the Regulations gives a wide field to critics 
of our television programmes. Like-named Regulations 
relating to track-laying vehicles (S.I. 1957 No. 439) apply 
most of the above-mentioned provisions to track-laying 
vehicles; the Regulation about television sets, however, is 
not applied to such vehicles and one can only speculate on the 
reason for this special privilege for tank drivers. G.S.W 


Common Law Commentary 


SALE OF GOODS ACT 


as to the measure of damages attributable to the breach, 
i.e, what sum of money would be an appropriate measure 
of the loss of profits (see Watts, Watts & Co., Ltd. v. Mitsui 
& Co., Lid. [1917] A.C. 227, at p. 241). 

Section 50 (2) uses a garbled version in that it speaks of 
the loss “‘ directly resulting,” whereas in the decision itself 
the phrase used is simply “ arising naturally.” The question 
whether this includes that which arises “ directly’”’ is an 
interesting one on which opinions differ, but it is not proposed 
to pursue that line of thought here. Suffice it to say that 
the measure of damages in contract is usually expressed as 
“such a sum of money as will, so far as money can do it, 
place the plaintiff in the position he would have been in had 
the contract not been broken.” The language of subs. (3) 
of s. 50 is much nearer this line of thought than is subs. (2). 
It comes to this: that in subs. (2) we have a novel version 
of one-half the rules of remoteness of damage, whilst in 
subs. (3) we have a particular rule of the measure of damages. 
We must make the best of them and not be surprised if some 
confusion arises in the decisions on the section. 


* Available market ”’ 


Turning to subs. (3), the question what is meant by the 
expression ‘‘ available market’ has been considered by the 
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courts several times in recent years, and in Charter v. Sullivan 
[1957] 2 W.L.R. 528; ante p. 265, it was again considered. 
Shortly, it means the availability of buyers and sellers so that 
a disappointed seller can resell elsewhere (not necessarily at 
the same price) (Heskell v. Continental Express, Ltd. [1950 
1 All E.R. 1033). The aggrieved party is not, however, expected 
to go to excessive lengths to find whether there is a market : 
he need not “hunt the globe” (Lesters Leather and Skin Co. v. 
Home & Overseas Brokers, Lid. (1948), 64 T.L.R. 569). 

The facts in Charter v. Sullivan were that the defendant 
agreed to purchase a new “ Hillman Minx ”’ car from the 
plaintiff, who agreed to take the defendant’s “‘ Commer ” van 
in part exchange. But subsequently the defendant refused 
to take delivery as another person had agreed to sell him a 
new “ Hillman Minx ”’ and had agreed to allow a higher value 
on the “Commer” van. Within ten days the plaintiff 
resold the Hillman car that the defendant had refused to 
another. Nevertheless he claimed from the defendant the 
loss of profit which he would have made on the contract 
with the defendant. The action to enforce such claim 
succeeded in the county court but was reversed in the Court 
of Appeal, and it is the Court of Appeal decision with which 
we are here concerned. 

One of the arguments put forward by the defendant was 
that the claim came within s. 50 (3) of the Sale of Goods 
Act as there was an “available market ’’ for Hillman cars 
and, as the price was fixed, there was no difference between 
the contract price and the market price and so only nominal 
damages could be claimed. Although the defence succeeded, 
it did so quite apart from the question whether there was an 
“available market,’’ because of another factor : the evidence 
was that the demand for these cars was higher than the supply 
so that the plaintiff could sell all the “ Hillman Minx ” cars 
that he could get from the suppliers. Hence he did not 
suffer any loss. 

Nevertheless the court did discuss the meaning of “ available 
market.”’ Jenkins, L.J., doubted whether the remarks on 
the meaning of this expression to be found in the cases of 
Dunkirk Colliery Co. v. Lever (1878), 9 Ch. D. 20, and 
Thompson (W. L.), Ltd. v. Robinson (Gunmakers), Ltd. {1955} 
Ch. 177 were exhaustive or satisfactory. One of the points 
that influenced the learned lord justice in expressing the views 
that he did was the fact that the price of the goods was 
fixed by the manufacturers: this does not suit the concept 
of “‘ market price ’’ mentioned in subs. (3), because “ market 
price ”’ means a price ascertained by reference to supply and 
demand. Sellers, L.J., expressed similar views. 


” 


An earlier decision 
Thompson v. Robinson, supra, was a case of the refusal of 
delivery of a motor car. The sellers in that case returned the 
car to the suppliers and successfully recovered the loss of 
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profit on the broken contract, but the difference between that 
case and the case of Charter v. Sullivan is that in Thompson 
v. Robinson there were more cars available than could be 
sold, i.e., there was a loss of profit. Subsection (3), however, 
could not be applied in either of these cases because the retail 
price of the goods was fixed at the same figure for any buyer 
anywhere: only subs. (2) could be (purportedly) applied. 
I say “ purportedly ” in parenthesis because what the court 
is really discussing is the rule of the measure of damages and 
not the rule of remoteness as partly set out in the subsection 
in question. It was not in issue that if there was a loss, 
that loss was the loss of profit, i.e., it was not suggested that 
the loss of profit was too remote from the breach of contract. 


A Scottish decision 

This same section of the Sale of Goods Act was considered 
in the recent Scottish case of David Elder, Ltd. v. Milne 
[1957] S.L.T. (Sh. Ct.) 19, and the Sheriff-Substitute con- 
sidered the meaning of “ available market.” The Scottish 
court followed W. L. Thompson, Ltd. v. Robinson (Gunmakers), 
Lid., supra, and held that there is no available market where 
goods cannot readily be re-sold, after abortive negotiations 
or cancellation of a contract. The Scottish case concerned 
an alleged contract for the sale to the defender of a bedroom 
suite priced £171 17s. 3d. The defender contended that he 
had never placed a definite order for the suite and refused 
delivery when the pursuer sought his consent to the.acceptance 
of delivery. The suite was sold some six months later. On 
the facts of the case the court held that no definite contract 
had been proved, but, in case there should be an appeal, 
proceeded to assess the damages. In view of the fact that 
there was held to be no available market the assessment was 
here also based on subs. (2) and it was held that the profit 
which the pursuer would have made on a sale to the defender 
(£49 2s.) would be the correct figure for damages in the event 
of the decision being reversed. 

Summarising, we may say that “ available market,” in this 
context at any rate, means that a seller can readily re-sell 
his goods to another purchaser, though not necessarily at the 
same price. If the goods are not fixed price goods then the 
assessment of damages is the difference between the price 
in the contract with the original buyer and that which the 
seller can get on the market on a re-sale to another. If there 
is a fixed price then there can be no loss, so no damages can 
be claimed. What the courts have not yet said is, what is 
the legal view where the fact that the price is fixed prevents 
a ready re-sale, but presumably the principles apply so as to 
enable the seller to claim his full loss of profit. Where a 
ready re-sale is not possible (whether the goods carry a fixed 
price or not) then again “ available market ” does not apply 
and the full loss of profit may be claimed. 

L, W. M. 





Mr. ARTHUR David GwyTHER has been appointed an assistant 
Official Receiver for the Bankruptcy District of the County 
Courts of Southampton, Bournemouth and Winchester, the 
Bankruptcy District of the County Courts of Portsmouth, 
Newport and Ryde, and the Bankruptcy District of the County 
Courts of Salisbury, Dorchester and Yeovil. 


Mr. DiLwyNn FFOULKES-JONES has been appointed deputy 
coroner for East Denbighshire. 
Mr. A. S. OrR has been appointed junior counsel to the Inland 


Revenue (Common Law) in succession to Sir Reginald Hills, 
who has resigned that post. 


Mr. KENNETH WILLIAM SHAw, solicitor, of Oldham, has been 
appointed clerk to the justices for Chadderton, Royton and 
Middleton. 

The Colonial Office announces the following appointments and 
promotions in the Colonial Legal Service: Mr. M. BuTTROSE, 
Solicitor-General, Singapore, to be Puisne Judge, Singapore, 
Mr. T. M. Ficcis, Resident Magistrate, Nyasaland, to be Senior 
Resident Magistrate, Nyasaland, Mr. J. F’. Spry, Registrar-Genceral, 
Tanganyika, to be Legal Draftsman, Tanganyika, Mr. J. McP. 
Apams to be Crown Counsel, Sarawak, Mr. P. C. Dawson to be 
Assistant Registrar-General, Nyasaland, and Mr. W. N. DENISON 
to be Crown Counsel, Tanganyika. 
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Landlord and Tenant Notebook 


REFORMS 


OBSERVATIONS made by my colleague “ Escrow ”’ in our issue 
of 20th April, and headed ‘“ Week-end Reflections ’”’ (ante, 
p. 337), impelled me to indulge, over the long Easter week-end, 
in some reflections of my own. “Escrow” had_ been 
reminded, when reading a reference to reform in our Centenary 
Number, of an article which appeared in the Modern Law 
Review for April, 1946. The subject of that article was 
‘Some Aspects of the Law of Landlord and Tenant” and 
the writer, after criticising that law as not according with 
the current view of justice and fairness, gave a large number 
of instances under seven heads; he then discussed what 
might be called the difficulty of getting anything done about 
it. His observations on the lack of agitation were cited at 
length by my colleague, and I take it that the amount of 
agitation which the Rent Bill has brought into being could not 
fairly be quoted against him; for one thing, the agitation 
is not exactly in favour of change, but rather the reverse ; 
and then there is the consideration that some people would 
not regard rent control legislation as part of the law of 
landlord and tenant at all. But it is with the instances 
rather than with the criticisms that the “ Notebook ”’ is 
concerned ; and, without going into the question of how 
desirable changes may be or how they may be achieved, it 
may be of interest to consider whether there has in fact been 
any change in the eleven years which have passed since the 
Modern Law Review article appeared. 


Quiet enjoyment: derogation from grant 


The writer of the article considered that the implied 
covenant for quiet enjoyment did not imply enough, and that 
too narrow a view had been taken of the landlord’s obligation 
not to derogate from his grant. 

While no developments have taken place and, indeed, the 
unfortunate position of a tenant ignorant of his landlord’s 
incompetence to grant a valid tenancy has recently been 
strikingly re-illustrated by Hughes v. Waite [1957] 1 All E.R. 
603, it seems possible that the writer overlooked the possibility 
of a right to damages for breach of implied warranty of title, 
implied, at all events, in an agreement to grant a lease : 
Stranks v. St. John (1867), L.R. 2 C.P. 376. Also, it might be 
mentioned that there had been a change, in favour of tenants, 
without Parliamentary intervention: Budd-Scott v. Daniell 
(1902] 2 K.B. 351 in effect decided that, contrary to the views 
so strongly expressed in Baynes & Co. v. Lloyd & Sons {1895} 
2 Q.B. 610 (C.A.), a covenant for quiet enjoyment is to be 
implied from the mere landlord and tenant relationship and 
does not depend on the use of the magic word “ demise ”’ or 
equally magic word “ grant.”’ 


Fitness 


3oth the refusal of the courts to import a warranty or 
covenant for fitness for purpose, and their interpretation of 
the statutory condition and undertaking imported by the 
Housing Act, 1936, s. 2, were considered to be defects which 
ought to be remedied. Again, nothing of importance has 
happened since March, 1946. It may be that the writer 
would consider Perry v. Sharon Development Co., Ltd. {1937) 
4 All E.R. 390, in which it was held that there was an implied 
warranty of fitness in a contract for the sale of a house in 
course of erection (as opposed to a contract for the sale of a 
completed house) an advance; at least one text-book treats 


the case as authority for the proposition that a similar under- 
taking will be implied in a lease of a dwelling-house entered 
into while the house is in course of erection, and I would not 
dispute the proposition. He would, by parity of reasoning, 
deplore the decision in Lynch v. Thorne [1956] 1 W.L.R. 303 
(C.A.), showing how an express contract may exclude such an 
implication ; it is known that some people consider that 
Parliament ought to concern itself with making any such 
exclusion nugatory. 

Again, on the question whether, when the Housing Act, 
1936, s. 2, imports a condition of fitness and liability to 
maintain, the lessor is entitled to notice of any defect before 
liability is imposed, the decision in favour of landlords made 
by the Court of Appeal in Morgan v. Liverpool Corporation 
[1927] 2 K.B. 131 (C.A.) has been approved by the House of 
Lords in McCarrick v. Liverpool Corporation [1947] A.C. 219. 

Sut while Dunster v. Hollis {1918} 2 K.B. 795, which decided 
that the duty imposed by the Housing Act provision was 
limited to the demised premises and was not broken by 
permitting a common staircase in a block of flats to become 
defective, is good law at the time of writing, the Occupiers’ 
Liability Bill is likely to introduce the desired reform and also 
to make the duty one owed to third parties. 


Outgoings 

Many tenants have undoubtedly been unpleasantly surprised 
to find that reference to duties, to charges, to impositions and 
the like made them liable, however short their terms, for 
such expenses as the cost of drainage, of abating nuisances, 
etc., by which the capital value of the reversion was much 
enhanced. The writer of the article complained of the 
‘slipping into the covenant to pay rates ’’ of such words, 
and also deplored that the result might be achieved simply 
by using such expressions as “net rent” or “clear of 
deductions.” He did not, in terms, suggest any remedy ; 
but neither did he call attention to those provisions in many 
modern statutes which provide for apportionment of expenses 
of this nature. Several such provisions were in force in 1946 ; 
and an instance which has come into existence since that time 
will be found in the Shops Act, 1950, s. 39. 


Repairs 

The decision in Wilchick v. Marks and Silverstone (1934 
2 K.B. 56, in so far as it was held that a Rent Restrictions 
Act increase on the ground of liability to repair did not 
oblige the landlord to repair, may well be considered an 
anomaly if not an instance of injustice. The Rent Restrictions 
Acts, of course, teem with anomalies ; and, while this particular 
one has not been removed, no one would deny that the 
Legislature gave the whole question serious attention when 
it passed the Housing Repairs and Rents Act, 1954. And 
if it be said that that statute was primarily designed to benefit 
landlords, it can also be said that many of them have registered 
disappointment. 

The extent of the tenant’s implied liability to repair also 
came in for some criticism. In this connection mention may 
be made of Warren v. Keen {1953} 2 All E.R. 1118 (C.A.), 
since which the obligations of a weekly tenant whose agreement 
does not deal with repairs can be considered far less onerous 
than they used to be considered. 
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Some of the alleged defects in the law relating to the scope 
of a landlord’s duty are likely to be dealt with by the 
Occupiers’ Liability Bill already mentioned, c.g., the Cavalier 
v. Pope {1906} A.C. 428 defect—as to which see p. 276, ante. 


Fire 

The tenant’s continued liability for rent of, and the 
possibility of his liability to rebuild, premises damaged or 
destroyed by fire or other inevitable accident has long been 
regarded as “unfair.” The writer of the article in the 
Modern Law Review duly mentions them without suggesting 
in terms how the position should be remedied ; and there 
have been no developments in that direction since the article 
appeared. If anything is to be done, I imagine it will be on 
war damage legislation lines, in effect making liability for 
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rent dependent on the existence of the whole of the subject- 
matter. It may be recalled that the general provision in the 
Landlord and Tenant (War Damage) Act, 1939, by which 
tenants, though relieved of liability for repairs, remained 
liable for rent until they had served notices of disclaimer, 
was subsequently modified by the Landlord and Tenant 
(War Damage) Amendment Act, 1941, which made relief 
from liability for rent automatic in the case of all “ short 
tenancies.’’ Our old friend Paradine v. Jane (1647), Aleyn 26 
(in which the tenant unsuccessfully pleaded destruction of 
his crops by Prince Rupert’s cavalry), could be disposed of 
by legislation making independent obligations interdependent, 
just as the “ nolunt leges Anglie mutare’”’ of 1235 was disposed 
of, after an even longer run, by the Legitimacy Act, 1926. 

R. B. 


HERE AND THERE 


TRANSITIONAL TIME 


THE outstanding feature of the opening term is that the 
Queen's Bench lists are down again. This time last year they 
contained 644 cases ; now there are only 350. By contrast 
the number of fledgling silks hatched out of the Lord Chan- 
cellor’s clutch of Easter eggs shows a substantial increase, 
sixteen this year as against eleven last year. The call of 
sixteen is only a little below the average which has accounted 
for over two hundred calls within the Bar in the dozen years 
since the war ended. One wishes the new brood well, hoping 
that they may all prove to be swans. At any rate, birds who 
will swim so boldly across their own particular Rubicon at 
such an unpropitious season cannot be lame ducks; they 
must be fighters or, anyhow, full of the adventurous spirit 
which is needed to build the Opportunity State. Litigation is 
certainly in a transitional period. The conventional would 
like to confirm and preserve trial by judge and jury in all 
its pristine glamour. Others, inspired by a recent highly 
successful experiment in a “ toss-up’”’ decision at Westminster 
County Court, look forward to the gradual introduction of 
trial by lottery. Others yet, touched perhaps by the spirit 
of this iron age in which we live when (as the new 
Sagittarius song has it) “everybody hates everybody,” are 
eager to return to trial by combat. This particular yearning 
is put at its most uncompromising in a recent letter in Picture 
Post: “We are becoming soft as a nation and is it any 
wonder ? Nowadays lawyers rule our lives and endeavour 
to right our wrongs. We should restore duelling in this 
country and let men fight out their quarrels. We should 
have public fighting rings where men can knock the day- 
lights out of each other in controlled fisticuffs.” It is part 
of legal folk lore that once an unwary judge, trying a dispute 
about a donkey between two costers in an East-end county 
court, suggested benignly at the luncheon adjournment that 
the parties might settle the matter before the hearing was 
resumed. At two o’clock two somewhat battered looking men 
presented themselves before the judge explaining that they 
had adopted His Honour’s advice. “ Bill’s given me a 
damned good hiding,” said the more battered of the two, 
“and I’ve given him back his donkey.” No doubt it was 
some such satisfactory procedure that the Picture Post reader 
envisaged when he spoke of “controlled fisticuffs.” It 


would be all to the good if the judge, or anyhow the registrar, 
could act as referee. 


In such an extension of the judicial 


office the late Mr. Justice Charles, that bluff and burly veteran 
who died a few years ago, would have been very much at 
home. He was a great boxer in his day and on occasion 
would boast, even in court, of the broken nose which a fight 
once cost him. 
LIFT ON THE ROAD 

Ii the decline in Queen’s Bench business is what, on thie 
surface, it appears to be and is not (as some have suggested) 
just a transitory result of the new system of fixing cases and 
dispatching business, the brave new silks may fall back 
on a secondary line of comfort and tell themselves that if 
eventually they must accept, as the crown of their careers, 
something less than the highest judicial office, the prizes 
hung on some of the intermediate rungs of the professional 
ladder have just been given a little additional glitter. County 
court judges and the chief metropolitan magistrate have been 
given an extra £950 a year, the other metropolitan magistrates 
an extra £900 and official referees an extra £1,200. The 
recorders of Liverpool and Manchester rise from £4,000 to 
£4,500. Over the Border, the Chairman of the Scottish 
Land Court and the sheriffs (whose functions, untranslatable 
into English legal terms, partake of those of county court 
judges, recorders and chairmen of quarter sessions) have 
likewise been given a lift on the long, long road to overtake 
the cost of living. Judicial salaries remained so long stabilised 
at post-Napoleonic War level that this rain of Treasury 
bounty on a class whose union agitates very little and very 
gently for higher rates comes as a most pleasant surprise. 
There is hope that even the harmless and occasionally still 
necessary juror may soon have remedied some of those 
financial grievances to which the length of the Adams trial 
has drawn just attention. Seven shillings a day subsistence 
and thirty shillings a day as compensation for loss of earnings 
may in a more Arcadian time have borne some relation to 
economic reality, but it is far otherwise amid our current 
nuclear complexities of survival. 


LADDER OF PROMOTION 
FOR some time past there has been curiously little change in 
the major judicial offices by death or resignation. During 
the vacation one quiet change at the top set off a chain 
reaction. For several years now Lord Oaksey, whose 
territorial title disguised the central figure of one of the most 
sensational legal innovations of all time, the Nuremberg 
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trials, has been assisting in the routine judicial deliberations 
of the House of Lords with solid, quiet, brief-spoken good 
sense. Now he has retired to the country life which always 
drew him so strongly, and from the Court of Appeal there 
comes up to take his seat one who has for a long time been 
quite happily the centre of much controversy among both 
academic and practical lawyers. From the Queen’s Bench 
to the Court of Appeal goes an accomplished judge and 
(away from the law) a talented artist, and on to the vacant 
place on the Bench has gone a quietly and solidly successful 
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leader. There’s a smooth list of promotions for you—no 
leap-frogging, no jostling, no sudden rocketing to the top in 
one single glorious upward leap. No more vacancies appear 
to be pending at the moment. The upper judicial age- 
groups are as lively as ever. Cassels, J., at eighty, instead 
of sitting cosily in town, is off on his fourth successive assize 
journey, starting at Salisbury to ride the Western Circuit. 
His near-contemporaries are equally indomitable and 


indestructible. 
RICHARD Roe. 


Country Practice 


THOUGHTS OF LOVE 


SPRING can burst upon Bedford Row with no more effect 
upon a solicitors’ practice than spring bursting upon the 
Bank of England. At least I suppose so; I have never 
heard yet of two London solicitors discussing each other’s 
crop of spring completions. In the countryside, property 
commonly changes hands in April or thereabouts, and the 
rustic conveyancer can generally tell by the end of the month 
whether the year’s profits will compare favourably with the 
previous year’s. As a result, the true conveyancer is as 
busy as a beaver for the next few weeks, and only in June 
will he be able to come to the surface and look after his 
lagging probate matters. 


Being only a part-time conveyancer myself, I do not get 
quite so immersed in complicated titles; but nevertheless 
springtime in a country office has a distinct effect on the 
“and general” side of the practice. For one thing, credit 
squeezed farmers begin to swell again, financially. Apart 
from the monthly milk cheques and what the wife can make 
from her poultry, the winter brings no reward. By March, 
the spring sales are advertised in the weekly papers, and the 
movement of livestock is speeded up in consequence. Money 
changes hands, and debt collecting becomes a little easier. 
After a mild winter, the most pessimistic farmer thinks that 
if only a fine summer would follow, he might make ends meet 
after all. 

The income tax department, too, notices the change in 
the season as dozens and dozens of income tax notices clog 
the letter bag. Insurance renewal notices seem more 
numerous at Lady Day than at any other quarter—due, no 
doubt, to the fact that most of the policy holders originally 
bought their farms at that time of year. 

And, of course, one of the typists is sure to announce her 
engagement. 

How anyone can retain sentimental ideas about romantic 
love, after a few years’ experience in a solicitors’ office, 
passes my comprehension. Love used to mean a thoroughly 
commercial transaction culminating in a marriage settlement 
with, if possible, the family solicitor as one of the trustees. 
This has gone out of fashion, and love now means something 
mentioned in the discretion statement. It can also mean a 
variety of applications in the magistrates’ court for assorted 


orders, any of which can be enforced in a similar way to an 
order under the Bastardy Acts. It would be a matter of 
pride to the draftsmen of the Bastardy Acts to see how the 
machinery they devised has been expressly adapted for use 
under various Married Women’s and Guardianship of Infants 
Acts. 

A few years ago, a very nervous young man consulted me 
about an affair of the heart. He was, he said, in love with 
a girl whom he wished to marry, but her parents would not 
give their consent ; and she was only eighteen. So I arranged 
another interview at which the girl could be present. At 
this interview, the young man-no longer seemed so apprehen- 
sive and guilty looking; the presence of the girl seemed to 
do his morale a lot of good, and in fact I quite liked the 
look of her myself. Plans were discussed for an application 
to the local magistrates for an order allowing the marriage 
to take place, and I resigned myself to a public appearance 
with a full newspaper report, with photographs, to follow— 
including, no doubt, scenes of expostulation from the affronted 
parents, and all the other essential preliminaries to an unhappy 
marriage. Then the girl mentioned her father; he was a 
policeman, and rather strict. She wanted if possible to 
win him round eventually. This seemed unlikely if it 
involved a public quarrel with him in the very court in which 
his words were, more often than not, law. Que, as I might 
have remarked had I been brought up int France, faire ? 

The answer was found in the County Court Rules—see 
Ord. 46, r. 9. An originating application was drawn up 
and a copy served on the reluctant parents. The reluctant 
registrar heard the application in chambers (it is for him, 
and not the judge, to decide such matters), but the father 
decided not to appear. Instead, he sent a dignified but 
sensible letter, stating his objections but leaving it for the 
registrar to decide. A serious discussion then took place 
round the registrar’s table, at the end of which the young 
couple were at liberty to make arrangements for the wedding. 
There were no reporters, no distressing scenes, no neighbours. 
I recommend the procedure—in fact I recommend a// county 
court procedure where there is any choice. 

True love is still to be reckoned with in lawyers’ offices, 
whether under Ord. 46, r. 9, of the County Court Rules, or 
in the havoc threatened each spring in the typists’ room. 

“ HIGHFIELD 


” 





Mr. DENNIS SIDNEY CLACKETT has been appointed an assistant 
Official Receiver for the Bankruptcy District of the County 
Courts of Brighton, Eastbourne, Hastings and Tunbridge Wells. 


The fifty-fifth annual dinner of the ASHTON, STALYBRIDGE 
AND District LAw SocrEty was held on 22nd March at the 
George and Dragon Hotel, Ashton. 
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The Notes of Cases in this issue are published by arrangement 


with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


House of Lords 
RATING: STATUTORY WATER UNDERTAKING : 
PROFITS BASIS: SUMS RAISED BY PRECEPTS TO 
MEET LOAN CHARGES 
Mid-Northamptonshire Water Board v. Lee 
(Valuation Officer) 


Lord Morton of Henryton, Lord Radcliffe, Lord Cohen, Lord Keith 
of Avonholm and Lord Evershed. 4th April, 1957 


Appeal from the Court of Appeal ((1950} 2 O.B. 55; 100 
SOL. J. 318). 

A statutory water board (which came into existence on 
Ist July, 1949, under the Water Board Order Confirmation 


(Special Procedure) Act, 1949) operating in fourteen rating areas 
of local authorities, and assessed for rating purposes on the 
“ profits ’”’ basis, derived its revenue partly from water charges on 
consumers and partly from precepts levied on the local authorities. 
Under the terms of its private Act, it had to make estimates of 
its revenue and expenditure for the forthcoming year, but could 
not allocate any particular part of revenue for any particular 
purpose, as all receipts had to be carried to a common fund out of 
which all expenses had to be defrayed. In January, 1951, the 
board estimated that in the forthcoming financial year—1st April, 
1951, to 31st March, 1952--it would have to find some £9,515 
loan charges on uncompleted works not yet in beneficial occupa- 
tion, and it included that sum in the precepted total of £66,170 
levied in respect of that year to meet anticipated deficiencies in 
revenue. Its revenue also included £195,148 from water charges, 
a total of £261,318. In proceedings before the Lands Tribunal 
to establish, inter alia, the cumulo net annual value of the under- 
taking for rating purposes, it was contended for the board that 
the sum of £9,515 should not be included in the gross receipts as 
it was not revenue potentially available to the hypothetical 
tenant, having been raised to meet the landlord’s charges on works 
not yet occupied beneficially. The tribunal accepted that con- 
tention, and excluded that sum from their calculation of the 
cumulo. The valuation officer appealed. The Court of Appeal 
having reversed this decision, the board appealed to the House of 
Lords. 


Lorp Morton or HENRYTON said that the question was how 
the method approved in Kingston Union Assessment Committee 
v. Metropolitan Water Board {1926} A.C. 331, and generally known 
as “‘ the profits basis ’’, should be applied in the circumstances of 
this case. An exposition of the profits basis as a method of 
valuation was given by Viscount Cave, L.C. ({[1926] A.C., at 
pp. 338-9), who continued: ‘‘ Thus a series of assessments was 
reached which, while giving to each individual parish a fair 
proportion, based on the hereditaments which it contained and 
the revenue which it produced, of the total rateable value, did 
not in the aggregate exceed the rental which the undertakers or 
any other possible tenants might be expected to pay for the whole 
undertaking in any year.” It was common ground that the 
method of valuation to be applied here was that approved in the 
Kingston case, supra. The controversy related only to the 
ascertainment of “ the rent which a tenant might be expected to 
pay for the whole undertaking ”’ or “the rateable value of the entire 
concern ”’ (generally known as “ the cumulo value ’’) and now 
related only to one element in the ascertainment of the cumulo 
value, viz., the “‘ gross receipts.’’ The moneys received by the 
board included £66,170 received pursuant to ‘“‘ precepts ’’ issued 
by it to various local authorities. The valuation officer contended 
that this sum should be included in the gross receipts. The board 
contended that it should be reduced by £3,365. Under the 
Mid-Northamptonshire Water Board Order, 1948 (confirmed by 
the Act of 1949), from Ist July, 1949, to 31st March, 1954, the 
board’s revenue was to be derived partly from charges to 
customers and partly from ‘“ precepts.’’ Thereafter its whole 
revenue (except charges for water supplied for non-domestic 
purposes) was to be derived from “ precepts.’’ Before the 


start of cach financial year the board had to estimate the probable 
revenue and expenditure during that year. If these estimates 
showed that the expenditure would exceed the revenue, it was 
the board’s duty to apportion the sum required to meet the 
deficiency in revenue among the local authorities whose districts 
were covered by its undertaking, and to issue to each of such 
authorities, before the start of that financial year, a ‘‘ precept”’ 
for the amount so apportioned to that authority. Each 
authority was bound to pay the board the sum stated in the 
precept. The Order contained no provision for the separation 
of any part of the board’s revenue for any specific purpose, and 
cl. 27 provided that all its receipts should be carried to a common 
fund and all expenses incurred by it defrayed out of that fund. 
By cl. 30 all moneys received by the board in respect of its 
undertaking must be applied for specified purposes in a specified 
order of priority. Any credit balance remaining over in any 
year must be carried forward to the following year. The inclusion 
in the estimated expenditure of the sum of £9,515 arose from the 
anticipation of the board that £328,550 would have to be spent in 
that year on works in course of construction. In fact, only 
£112,167 was spent, and the amount required for loan charges 
was only £3,365 instead of £9,515. Counsel for the board stated 
that he would not pursue the contention that the whole of the 
£9,515 should be omitted from the gross receipts and that he 
would not try to support the decision in Metropolitan Water Board 
v. St. Marylebone Assessment Committee [1923] 1 K.B. 86. He 
submitted, however, that Manchester Corporation v. Bolton Area 
Assessment Committee (1930), 144 L.T. 570, was correct and that 
the £3,365 actually spent on loan charges on works in course of 
construction should be excluded from the gross receipts. He 
submitted that in applying the profits basis one must begin with 
revenue to be derived from the subjects whereof the rental valuc 
was to be ascertained or from any powers exercisable by the 
hypothetical tenant to raise revenue in respect of these subjects ; 
revenue which did not come from either of these sources was to be 
disregarded ; works still under construction were not part of the 
rated hereditament as they were not in the beneficial occupation 
of anyone ; the board in its capacity of hypothetical tenant had 
no power to include in its estimate of expenditure sums to be 
expended to meet loan charges not in its notional occupation as 
tenant during the year in question and not forming part of the 
rateable hereditaments ; the conception of a hypothetical landlord 
and a hypothetical tenant must not be abandoned ; the sum of 
£3,305 was raised and expended for landlord’s purposes, viz., 
the payment of loan charges on works forming no part of the 
rateable undertaking, and should therefore be disregarded in 
estimating the receipts of the hypothetical tenant. Finally, 
counsel submitted that, even if, on the ordinary application of the 
profits system, the sum now in question would be included in the 
gross receipts of the undertaking, the present case should be 
treated as exceptional and some modification should be made in 
the application of the system to it. The first argument was 
inconsistent with the application of the profits basis as stated in 
the Kingston case, supra, and as applied in St. James’ and Pall 
Mall Electric Light Co., Ltd. v. Westminster Assessment Committee 
[1934] A.C. 33. As to the second point, counsel relied on Fife 
Assessoy v. Dunfermline District Committee of Fife County Council 
[1929] S.C. 304, and Stirlingshire Assessor v. Stirlingshire and 
lalkirk Water Board {1931} S.C. 399. It might be that the Lands 
Valuation Court was justified in dealing with those two cases in 
an exceptional way, as a most unusual position had arisen owing 
to the intervention in the one case of the Admiralty and in the 
other of a Governmental Committee, but here there was nothing 
to suggest that the circumstances were in any way exceptional 
or unusual. On the contrary, the facts seemed to negative any 


such suggestion. 


The other noble and learned lords agreed in dismissing the 
appeal. Appeal dismissed. 

APPEARANCES: Rowe, Q.C., and Roots (Sherwood & Co., for 
C. E. V. Rowe, Northampton) ; Harvey, Q.C., and Patrick Browne 
(Solicitor of Inland Revenue). 


(Reported by F. H. Cowprr, Esq., Barrister-at-Law] [2 W.L.R. 881 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan's 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of £...cccscmennon wuunfree of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 








St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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SIR WINSTON CHURCHILL URGES YOU 
TO GIVE AND BEQUEATH SO THAT 





40,000 LIMBLESS 
EX-SERVICEMEN | 4% 


who have given part of themselves—for their country—for ever, 
can be helped. Many are totally incapacitated and funds are needed 
to acquire, maintain and equip further homes to enable them to lead 
full and useful lives. 
Please make your Donation or Legacy to : 
Major the Earl of Ancaster, T.D., B.L.E.S.M.A. Chairman of Appeal 
or Mrs. C. Frankland Moore, M.B.E., Honorary Director of Appeal 


31 PEMBROKE RD., KENSINGTON, LONDON, W.8 
Telephone: WEStern 4533 


TI MBE SERINE SIGHT 




















By Will or Codicil or Covenant 


May we suggest to Legal or Financial Advisers that, when questions of their 
clients’ benefactions arise, the worthiness of The Royal Air Force Benevolent 
Fund may be wholeheartedly and deservedly commended. 


Briefly, The Royal Air Force Benevolent Fund provides help to R.A.F. 

personnel disabled while flying or during other service. It assists the widows . 
and dependants of those who lose their lives and helps with the children’s 

education. It gives practical assistance to those suffering on account of 

sickness and general distress. 


The need for help in nowise lessens in peace or war. Our immeasurable gratitude 
to that “ Immortal Few ” can hardly cease while memory itself endures. 


The Royal Air Force Benevolent Fund 


More detailed information will gladly be sent by The Hon. Treasurer, 
The R.A.F. Benevolent Fund, 67 Portland Place, London, W.1 
Telephone : LANgham 8343 


(Registered under the War Charities Act, 1940) 
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Court of Appeal 


TAXATION OF COSTS AS BETWEEN SOLICITOR 
AND CLIENT: CONTEMPT OF COURT 


Morgan v. Carmarthen Corporation 
Lord Evershed, M.R., Hodson and Romer, L.J J. 
5th April, 1957 


Appeal from Danckwerts, J. ({1957] 2 W.L.R. 396; ante, 


p. 207). 


In 1955, the plaintiff, Keble Morgan (trading as Keble Morgan 
& Co.), brought an action against the Carmarthen Corporation, 
which retained leading and junior counsel. In 1956, the corpora- 
tion, retaining the same counsel, moved to commit to prison or, 
alternatively, to obtain leave to issue writs of attachment against, 
the plaintiff and the editor and a reporter of the Daily Sketch 
for contempt of court in writing, publishing and procuring to 
be published a certain article. The plaintiff, the editor and the 
reporter ultimately apologised to the court for their contempt, 
but at first contended by their own leading counsel that they 
had not been guilty of it. The court found them guilty of 
contempt, and ordered them to pay the corporation’s costs of 
the motion as between solicitor and client. The taxing master 
reduced the corporation’s leading counsel’s fee from 300 to 
100 guineas and junior counsel’s fee from 200 to 67 guineas. 
On a summons to review taxation, Danckwerts, J., ordered that 
counsels’ fees should be allowed in full. The contemnors 
appealed. 

Lorp Eversuen, M.K., referring to Plating Co. v. Farquharson 
(1881), 17 Ch. D. 49, said that in contempt cases an award of 
costs to be taxed as between solicitor and client was sometimes 
meant to be punitive and was made by way of indemnifying 
the applicant, but whatever might be the intention of those 
making the order, the taxation had to be in accordance with the 
standard set out in R.S.C., Ord. 65, r. 27 (29), and, apart from 
agreement to the contrary, there was no scope for exceptional 
treatment. Giles v. Randall {1915} 1 K.B. 290 was an example 
of a case where the effects of an order may well have disappointed 
an intention that the plaintiffs should be indemnified. The 
three modes of taxation as between solicitor and client were 
discussed in that case and it was clear that the present case 
came within the group where taxation had to be on the strictest 
basis, i.e., where costs were payable by one party to the other. 
The correct standard in such cases was that of party and party 
taxation on a more generous scale and the master had applied 
that standard. His lordship expressed regret at the result and 
said that it would be undesirable that individuals should be 
deterred from bringing cases of contempt to the attention of the 
court by the fear that they might have to pay out of their own 
pockets the cost of performing a public duty and that the 
amendment of the rule might well be considered by the rule 
committee. He added that if the court desired to impose a 
particular penalty the order might have to be expressed differently; 
he doubted whether one could attribute a desire to the court to 
impose a penalty of an amount which had not then been 
quantified. 

Hopson and Romer, L.JJ., agreed. Appeal allowed. 

APPEARANCES: Charles Russell, Q.C., and Helenus Milmo 
(Ithys Roberts & Co., for Davies & Jenkins, Llanelly, Swepstone, 
Walsh & Son); R. O. Wilberforce, Q.C., and Nigel S. S. Warren 
(Boxall & Boxall). 


(Reported by Miss E. DANGERFIELD, Barrister-at-Law] [2 W.L.R. 869 


Chancery Division 


BANKRUPTCY: APPLICATION TO SET ASIDE 
BANRUPTCY NOTICE NOT MADE WITHIN THREE 
DAYS: SCOPE OF RULE 


In re a Debtor (No. 30 of 1956); ex parte The Debtor v. 


Harman 
Danckwerts and Upjohn, JJ. 18th March, 1957 


Motion. 


The application of a debtor to set aside a bankruptcy notice, 
based on the: ground of satisfaction, was not presented until 
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seven days after the service of the notice. The registrar refused 
to set aside the notice on the ground that the debtor had failed 
to comply with r. 138 of the Bankruptcy Rules, 1952, and make 
the application within three days of the service of the notice. 


DANCKWERTS, J., said that it was necessary to decide 
whether, when the debtor wished to challenge the bankruptcy 
notice, he was faced with a period of only three days in which to 
put forward his objection by filing an affidavit as mentioned by 
r. 138. The question raised on the notice of motion was that the 
judgment debt on which the bankruptcy notice was founded 
was satisfied by a certain arrangement. It was contended on 
behalf of the debtor that satisfaction was something quite different 
from the three grounds mentioned in r. 137, which were the same 
as those mentioned in s. 1 (1) (g) of the Bankruptcy Act, 1914, 
namely, that the debtor ‘‘ has a counter-claim, set-off or cross- 
demand.”’ If a debt had been satisfied, it was not a debt on 
which any execution could be levied. Therefore, it was funda- 
mentally different from the counter-claim, set-off or cross-demand. 
It was contended that r. 31 was the appropriate rule and in respect 
of that rule there would not appear to be any time limit whatever. 
There was also In ve Easton (1893), 10 Morr. 111, where Vaughan- 
Williams, J., made some observations in the course of the argument 
which suggested that an application of this kind made on any 
other ground than those mentioned in the section and rules was 
not appropriate. But it seemed to him wrong on principle 
and reason to treat the matter as confined within the strict limits 
of these rules which only allowed three days in which an applica- 
tion to test the validity of a bankruptcy notice was to be made. 
Satisfaction was essentially different from either counter-claim, 
set-off or cross-demand, and on the authorities an application 
of this kind could be entertained under the procedure provided 
by r. 31. 


Upjoun, J., agreed and said that the authorities made it quite 
plain that this court would, in proper cases, set aside bankruptcy 
notices for reasons other than those set out in s. 1 (1) (g) of the 

3ankruptcy Act, 1914. The whole question, therefore, was 

whether the application to set aside the notice had to be given 
within the three days mentioned in r. 138. That rule only applied 
to r. 137, which was dealing with counter-claim, set-off or cross- 
demand. Satisfaction, as had been pointed out, was quite 
different from any of those three things. Accordingly, a notice 
to set aside a bankruptcy notice on the ground of satisfaction 
would not have to be issued within the three days specified by 
r. 138, and the decision of the registrar should be reversed. 
[The hearing of the appeal was continued on other questions, 
not relevant to this report.] Appeal allowed on question relating 
to the notice. 


APPEARANCES: Leonard Caplan, Q.C., and Morris Finer 
(Saunders, Sobell, Greenbury & Leigh); Muir Hunter (Tucker, 
Turner & Co.); R. D. Sheaf (Collyer-Bristow & Co., for Band, 
Hatton & Co., Coventry). 

(Reported by Mrs. Irengz G. R. Moses, Barrister-at-Law) [2 W.L.R. 865 


WILL: BEQUEST OF RESIDUE EQUALLY BETWEEN 
BROTHERS AND SISTER “OR THEIR HEIRS AND 
SUCCESSORS ”: PERSONS ENTITLED 


In re Kilvert, deceased ; Midland Bank Executor and 
Trustee Co., Ltd. v. Kilvert and Others 


Roxburgh, J. 27th March, 1957 


Adjourned summons. 


A testator, by his will, dated 4th June, 1948, gave his wife the 
use of certain chattels for her life, and then provided that they 
should be ‘‘ returned to my brothers and sister or their heirs 
and successors at her death.”” He gave his residuary estate 
“to be equally divided between my brothers... and my 
sister . . . or their heirs and successors . . .”” The testator died 
in 1954. One brother was alive at the date of the summons, 
one brother had predeceased the testator leaving a wife and son 
and daughter, and the sister had survived the testator and his 
widow, but was now dead. A summons was taken out to determine 
who was entitled to take under the words “‘ heirs and successors,” 
and in what shares or proportions the persons so entitled took. 


RoxpurGu, J., said that if all three legatees had been alive 
at the date of the death of the testator or his widow there would 
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have been obviously a division into equal third parts, because 
“equally ”’ was a word of division. ‘The words “ or their heirs or 
successors’ meant ‘or their respective heirs and successors,”’ 
or, putting it in another way, ‘‘ the heirs and successors of each 
of them respectively.’”” The earlier gift related to the use of 
the silver and the furniture ; there it was to be noted that there 
were no words of division ; but in spite of the absence of any 
word of division, he was compelled by the use of the words 
“or their heirs and successors ’’ to assume that that gift meant 
the same as the gift of the residue. The next point was what was 
the meaning of the phrase “or their heirs and successors ”’ ? 
This point was not the subject-matter of any express decision. 
The property in question consisted in part of real estate and in 
part of personal estate, and there was nothing to convert the real 
estate into personal estate for the purposes of distribution. 
He had thought it possible that the word “ successors ’’ might 
have introduced such a degree of uncertainty as to produce 
intestacy, but he had discovered that the court, both in England 
and in Scotland, had never failed to construe the word 
“ successors.”’ In In ve Whitehead [1920] 1 Ch. 298, Sargant, J., 
held that where the words “ or their heirs’ were referable to a 
mixed fund, they were words of substitution and not words of 
limitation, both in regard to realty and in regard to personalty. 
Here the words were ‘‘and successors’’, which were of a wider 
and more general application than “‘heirs.’”” There was about 
them no flavour of realty at all. ‘‘ Heirs and successors’”’ did not 
mean the same as “heirs or successors’”’, which might have 
suggested a different construction. Where one had the presence 
of the word “‘ successors ’’ as well as the word “‘ heirs ”’ the court 
would construe those words as referring to the persons entitled 
to the real and personal estate under the law of intestate 
succession applicable at the date when the testator died. That 
is, the real and personal property were to be treated as one fund 
for this purpose—that of devolution—and the law applicable 
was the law as it had stood since 1st January, 1926. ‘The next 
question was in what shares and proportions did the members 
of the class take ? In other words, did they take as joint tenants 
or in the shares and proportions indicated by the law of intestate 
succession ? This subject had been illuminated, but not entirely 
clarified, by a recent decision of the Court of Appeal, In re 
Gansloser’s Will Trusts [1952] 1 Ch. 30. The word in question 
there was “‘relations.’’ It had been submitted that there was a 
lot more in this problem than would appear on the face of the 
judgment of the Court of Appeal in that case, and* that the true 
distinction was between cases in which the words that had to be 
curtailed referred to the relationship of the class to the testator, 
and cases in which the words which had to be restricted referred 
to the succession of the class to the testator. There certainly 
was a good deal of authority to support that distinction. His 
lordship discussed at length Rowland v. Gorsuch (1789), 
2 Cox Eq. Cas 187; Booth v. Vicars (1884), 1 Coll. 6; Stockdale 
v. Nicholson (1867), L.R. 4 Eq. 359; In ve Porter’s Trust (1857), 
4K. & 188; and Jacobs v. Jacobs (1853), 16 Beav. 557; 
and concluded that, whether or not any limitation ought to be 
put upon the general propositions enunciated by the Court of 
Appeal in In ve Gansloser’s Will Trusts, there was enough in 
those judgments to justify him in holding that this hitherto 
unconstrued collocation of words, ‘‘ heirs and successors, ’’ was 
not such a reference to the Statutes of Distribution as would oust 
the general rule that the members of the class took as joint 
tenants ; and he so decided. Declaration accordingly. 

APPEARANCES: lan Edwards-Jones, D. A. Ziegler, T. L. 
Dewhurst, P. A. Goodall, J. L. Knox, Nathaniel Micklem (Drake, 
Sturton & Co., for G. H. Morgan & Sons, Ludlow); B. J. H. 
Clauson (Kingsford, Dorman & Co., for Eddowes, Perry & Osbourne, 
Sutton Coldfield). 


(Reported by Mrs. Irgeng G. R. Mosss, Barrister-at-Law] [2 W.L.R. 854 


Queen’s Bench Division 


FACTORY: FENCING: DANGEROUS COMBINATION 
OF MACHINERY AND MATERIAL 
Lewis v. High Duty Alloys, Ltd. 
Ashworth, J. 14th June, 1956 
Action. 


The plaintiff was employed by the defendants to oil and 
grease the machines in their factory. There were some 500 or 
600 of these machines, of which only about twelve were dangerous 


[Vol. 101] 373 


to oil in motion. The plaintiff had been given no written 
instructions as to which machines ought not to be oiled in motion 
and the oral instructions which he had been given did not appear 
to have been very precise. One of the machines which it was 
dangerous to oil in motion was a Butler Automatic Planing 
machine. At the left of this machine was a bridge from which 
depended a plane or shaver. The block of metal to be planed, 
which was known as the die, was fixed to the moving table of 
the machine and travelled from side to side. As the die travelled 
towards the bridge it was shaved by the edge of the plane, and 
to carry the shaving right across the die: there was a mechanism 
on the bridge by which the plane traversed from side to side. 
At the lower end of the bridge there was a V-shaped recess, 
described as the V-slide. On 15th November, 1954, the plaintiff 
was oiling this machine while it was in motion, when he slipped 
and his left arm went forward and came into contact with the 
moving die. His arm was thus carried by the die towards the 
bridge and wedged against the V-slide, where it was crushed. 
The plaintiff claimed damages against the defendants for breach 
of s. 14 of the Factories Act, 1937, and at common law in failing 
to provide him with a safe system of working. 


ASHWORTH, J., said that he did not regard the V-slide, taken 
by itself, as a dangerous part of the machine. What constituted 
the danger was the conjunction of the V-slide with the die, and 
the die was not part of the machine; it was material which was 
being worked by the machine. It might be that, although s. 14 (1) 
covered parts of the machine, and the paragraph at the end of 
s. 14 covered articles or materials, there was a statutory gap, 
and that no statutory obligation was imposed on factory owners 
where the danger arose indirectly through the conjunction of 
part of the machine with some part of the materials. In the 
present case, his lordship was not satisfied that any breach of the 
Factories Act, 1937, had been made out. As to the claim at 
common law, the defendants were at fault, first, because they 
failed to issue proper instructions to the plaintiff to ensure that 
he did not oil any of the twelve dangerous machines when in 
motion, and, secondly, because they took no effective step to 
ensure that instructions not to oil such machines when in motion 
were carried out. His lordship found the plaintiff guilty of 
contributory negligence. Judgment for the plaintiff for £1,200. 

APPEARANCES: E. Ryder Richardson, Q.C., and Ian Fife 
(W. H. Thompson); G. G. Baker, Q.C., and H. J. Garrard 
(T. Haynes Duffell & Son, Birmingham). 


(Reported by J. D. Pennincrton, Esq., Barrister-at-Law) [1 W.L.R. 632 


FACTORY: FENCING: DANGEROUS COMBINATION 
OF MACHINERY AND MATERIAL 
Hoare v. M. & W. Grazebrook, Ltd. 
Lynskey, J. 27th July, 1956 

Action. ’ 

The plaintiff was employed by the defendants as the operator 
of a vertical boring machine consisting of a slotted table which, 
when working, revolved at about fourteen revolutions per 
minute. The job to be bored was fixed to the table by means 
of an angle plate, which was itself fixed to the table and fitted 
towards one side of it. The job was fixed to the angle plate by 
means of two arms running from the job to the angle plate. 
When the machine was in motion the table revolved, carrying 
with it the angle plate and the job, which was bored by rotating 
around a tool fixed to a borer coming down from above. The 
plaintiff could not see into the job and, therefore, to test the 
accuracy of the bore, he followed the usual practice in the foundry 
and placed his left hand against the borer to ascertain whether 
there was any vibration. While so doing his hand slipped down 
the borer into the aperture being made in the job and was caught 
and injured. He claimed damages for breach of s. 14 (1) of the 
Factories Act, 1937, in failing to fence either the rotating table, 
the angle iron or the borer in conjunction with the rotating job, 

LYNSKEY, J., said that he was satisfied, in view of the practice 
in this particular foundry of men using their hands to see if there 
was any vibration, that the rotating angle iron was a dangerous 
part of the machinery and ought to have been fenced, and was 
the originating cause of the accident. The defendants contended 
that, even if that was a cause, it was not the real cause of the 
injury, which was the rotating component which was being 
bored, and that there was no obligation to guard that part of the 
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machine because it was not covered by the Act. One had to 
have regard to the purpose of the Factories Act, which was to 
protect operatives from danger, and if danger did exist from the 
operation of the machine, and if part became dangerous from 
that operation, that was a dangerous part of the machinery, 
and the fact that it was not so when no operation was taking 
place was irrelevant. The Act required the court to consider 
whether, when this machine was in operation and being worked 
as it was designed to work, it became a dangerous part of the 
machinery as a result of the operation, not the component 
being dangerous but the operation of the machine making it 
dangerous. The Legislature contemplated a piece of machinery 
which, although it was not in motion, might still be in use, and 
if it might be in use and not in motion then there was only one 
inference to draw: that the Act was intended to apply, not 
merely to moving parts of the machinery but to non-moving 
parts if they were dangerous or became dangerous in motion or 
in use. That was this case. Accordingly, there had been a 
breach by the defendants of the statutory regulation, both in 
their failure to fence the revolving angle plate and also in failing 
to fence the nip which was created between the boring bar itself 
and the component which was being operated on. The plaintiff, 
however, was a quarter to blame for the accident and the damages 
recoverable by him should be reduced to that extent. Judgment 
for the plaintiff. 


APPEARANCES: A. J]. Flint (W. H. Thompson); E. G. H. 
Beresford (EF. P. Rugg & Co., for Buller, Jeffries & Kenshole, 
Birmingham). 

(Reported by J. D. Pennincron, Esq., Barrister-at-Law) [1 W.L.R. 638 


Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: CRUELTY: DESERTION: 
NEGLECT AND INDIFFERENCE: COURSE OF 
CONDUCT: SIMPLE DESERTION AS CRUELTY 


Cade v. Cade 


Lord Merriman, P., and Collingwood, J. 31st January, 1957 

Appeal by a husband from an order of the justices for the 
county borough of Great Yarmouth, made on 31st October, 1956, 
on the ground of persistent cruelty, desertion and wilful neglect 
to provide reasonable maintenance. The husband was ordered 
to pay £5 a week for the maintenance of the wife and £1 10s. 
in respect of each of the three children of the marriage, the 
custody of those children being given to the wife. 


The nature of the wife’s case of persistent cruelty and desertion 
was that the husband had displayed a callous indifference to her 
and the children, stayed out late at night and left them alone, 
and refused to take them out, and told her that she was no wife 
to him. He had refused to sleep with her after the birth of a 
child on 13th july, 1956, and had registered the child under a 
name which he knew was not that chosen by the wife. On 
2nd September, 1956, he had told her that he had lost interest in 
her and the children and would like a separation, and on the 
following three days he ignored them completely. The wife 
accordingly went to her parents on 6th September, 1956, not 
intending to leave the husband permanently ; but shortly after- 
wards the husband, in answer to a letter offering a reconciliation if 
he would treat her and the children in a proper affectionate 
manner, replied that it would be best for all to separate. The 
justices found the charges proved, and made an order accordingly. 


Lorp MERRIMAN, P., asked Collingwood, J., to give the first 
judgment. 


CoLLinGwoop, J., said that with regard to the findings of the 
justices it had been submitted on behalf of the appellant husband 
that that conduct could not in law amount to cruelty ; that even 
if one accepted the whole of the wife’s allegations, all that they 
amounted to on the husband’s part had been passive conduct, 
that there had been no evidence of any deliberate intention on his 
part to injure his wife, and that in default of such evidence such 
conduct could not amount to cruelty. His lordship referred to 
Simpson v. Simpson [1951] P. 320 and Jamieson v. Jamieson 
{1952] A.C. 525, and after citing passages in Waters v. Waters 
[1956] P. 344, said of the passage in Jamieson v. Jamieson, supra, 
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at p. 550, cited at [1956] P. 358,'that he would deal with the three 
requisites, knowledge, intention, and persistence or indifference 
as they applied to this case. Knowledge: it was quite clear 
that the husband knew of his wife’s condition. He must have 
known, because he had been told of her objection to the course 
of conduct which he had been following. Persistence: that was 
the gravamen of her charge, that it went on night after night. 
Indifference : indifference which the justices here had stigmatised 
as callous indifference. It had also been submitted that in this 
case the particulars of cruelty were really particulars of desertion, 
not an actual act of desertion but desertion in a sort of inchoate 
form, and that desertion could not itself be one of the ingredients 
of cruelty. In support of that proposition the court had been 
referred to Carpenter v. Carpenter [1955] 1 W.L.R. 669, 673. 
Sachs, J., had there said: ‘‘ The remedy for desertion is laid 
down by s. 1 (1) (6) of the Matrimonial Causes Act, 1950. 
Desertion, of course, often creates great distress and always does 
so if the wife was and remained in love with her husband. 
Here, again, [counsel for the wife] conceded very properly 
that desertion was not of itself cruelty. Indeed, otherwise it 
would be only too easy to stultify the intention of the Legislature 
that there must be three years’ desertion in order that a petition 
for divorce may be properly grounded. I emphasize ‘ desertion of 
itself’ lest | be construed as saying that the act which constitutes 
desertion could never become an ingredient in a charge of cruelty, 
as for instance where the desertion took place just when the 
deserted spouse was critically ill.’’ In his (his lordship’s) opinion 
that case did not support the proposition that simple desertion 
could not in any circumstances be regarded as constituting 
cruelty. But this case was, in any event, one of constructive and 
not simple desertion. His lordship then found that the wife’s 
health had been affected, and upon the question of amount held 
that as there had been a fundamental misunderstanding by the 
justices as to the husband’s true income, the case must be remitted 
for a determination of the amount of the order only. 


Lorp MERRIMAN, P., who concurred, said of the reference in 
Carpenter v. Carpenter, supra, to the question of whether desertion 
could itself be cruelty that it did not in the least follow from the 
fact that, by contrast with cruelty, the remedy of divorce was 
only given for desertion which had lasted for three years before 
the presentation of the petition, that desertion per se could not be 
cruelty. Desertion was an offence apart altogether from its 
duration: Beard v. Beard [1946] P. 8. Sachs, J., had himself 
provided an example in which desertion might well be cruelty, 
and not merely an ingredient in cruelty. Even if there were 
nothing else in a case but this, that the wife to the knowledge 
of the husband was lying seriously ill in the home, and that, 
with that knowledge, and without excuse, he left her, with the 
result that her health had deteriorated and she had become 
dangerously ill, on principle he (his lordship) could not see why 
that should not also be conduct of a kind which was calculated to 
cause danger to life, limb or health, bodily or mental. 


APPEARANCES: K. G. Jupp (Smiles & Co., for Mossop & 


Bowser, Wisbech); 'K. Bruce Campbell (Gardiner & Co., for 
Ruddock, Middleton & Killin, Great Yarmouth). 


(Reported by Joun B. Garpner, Esq., Barrister-at-Law) [1 W.L.R. 569 


LEGAL AID: COSTS: DIVORCE: DEFENDED 

PETITION: WIFE’S CASE ABANDONED: LEGAL 

AID FUND IN NO BETTER POSITION TO OBTAIN 
COSTS THAN WIFE 


Mines v. Mines 
Willmer, J. 8th February, 1957 
Application for costs in defended suit for divorce. 


A husband presented a petition for divorce on the ground of 
desertion ; the wife by her answer denied the alleged desertion 
and prayed for a decree of divorce on the grounds of cruelty 
and adultery. The wife had been granted a civil aid certificate 
with a contribution assessed at nil ; the husband, who was not an 
assisted person, paid into court under an order for security for 
the wife’s costs the sum of £100. At the close of the wife’s 
evidence her counsel, after a short adjournment to enable him 
to take instructions, stated that in view of the course which the 
case had taken and the evidence which the wife had given it 
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would not be proper to continue to press the prayer in the answer 
nor to resist the prayer contained in the petition. The court 
accepted that decision as a very proper one, and pronounced a 
decree nisi in favour of the husband. Application was made on 
behalf of the wife for an order for her costs and reference made to 
the £100 paid into court by way of security. It was submitted 
that in spite of the course which the case had taker it was a case 
which deserved to be investigated fully by the court. Although 
so far as the legal aid fund was concerned the position was 
anomalous, the court still exercised its jurisdiction to order 
security although the wife had legal aid, and in a proper case the 
court should be slow to depart from its normal practice of giving 
a wife, though an assisted person, her costs. Counsel for the 
husband said that it was appreciated that if no order for costs 
were made, the wife’s costs would be paid by the legal aid fund ; 
but she had been in the happy position of having been able to 
bring charges, however frivolous and however well she knew that 
they were frivolous. Although the legal aid authorities were 
guided by the statement which she had made upon her application 
for a certificate, she herself knew quite well, as her own evidence 
showed, that she had no defence to the charges made against 
her. (He referred to Raydon on Divorce (6th ed.), at p. 474: 
“ Discretion of court to give or refuse costs.’’) 

WILLMER, J., said that the application for costs raised a 
difficult question. The reason why a wife was put in the privileged 
position of being able to ask for security for her costs from her 
husband (and even if she lost might in a proper case nevertheless 
recover her costs, at any rate up to security), was on the basis 
of the doctrine of necessaries, and apart from legal aid the only 
source to which she could ordinarily look for payment of such 
legal expenses was her husband. It was true that, since the 
advent of the legal aid scheme, all that had in a sense been altered, 
because a wife was now in a position, in a proper case, to obtain 
the required legal assistance through the help of the legal aid 
committee. But it might rightly be said against that that the 
legal aid fund, having financed the wife’s case, was entitled to 
stand in the shoes of the wife, just in the same way as the 
National Assistance Board was entitled to stand in the shoes of 
a wife whom they had had to maintain, and for that reason 
might claim against the husband. To that, however, it was 
answered—and well answered—that the legal aid fund could be 
in no better position than the wife, and they must take her case 
as they found it. If it turned out to be a wholly worthless case, 
such as in the old days would have justified the court in with- 
holding costs from the wife, then the legal aid fund must be in 
the same position. In those circumstances it was necessary to 
look at the merits of the case, not only to the fact that the case 
had been lost, but to the question whether it was a case in which 
there ever had been a reasonable prospect of success once the 
facts were known. In this case the wife’s case had broken down 
on the wife’s own evidence. He (his lordship) was not in any 
way criticising the local committee of the legal aid fund for 
granting a certificate in the case. The committee could only be 
guided by what the parties told them. In this case it must be 
the fact that the wife put up a case to the legal aid committee 
which she simply was not prepared to sustain when subjected 
to cross-examination in this court. Having regard to the 
merits of the case as they were now known, it would be a 
very great hardship on the husband if he were required to pay 
any part of the costs incurred on behalf of the wife in presenting 
such a hopeless case. In those circumstances he (his lordship) 
would exercise his discretion, in what he thought most people 
would agree was the just and fair way in all the circumstances, 
by refusing the application made on behalf of the wife for costs. 
There would be an order for the payment out of the security to 
the husband. No order for the wife’s costs. 

APPEARANCES : D.L. McDonnell (Graham Hooper and Betteridge, 
Brighton) ; N. H. Curtis-Raleigh (H. P. & H.C. Rigby, Sandbach). 

[Reported by Jonn B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 628 


HUSBAND AND WIFE: MAINTENANCE: AGREEMENT 
TO SEPARATE: NO AGREEMENT TO MAINTAIN : 
STATUTORY RIGHT OF NATIONAL ASSISTANCE 
BOARD AGAINST HUSBAND 
Pinnick v. Pinnick 
Lord Merriman, P., and Collingwood, J. 27th February, 1957 


Appeal from the justices of the County Borough of Southampton, 
who found on the 13th July, 1956, that the husband had been 
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guilty of a wilful neglect to provide reasonable maintenance for 
his wife. 


The parties were married in July, 1952, and there were no 
children. The parties separated in March, 1956, in circumstances 
found by the justices to be a consensual separation. Thereafter 
the husband failed to maintain the wife, and the justices rejected 
a contention by the husband that by reason of certain purported 
attempts to effect a reconciliation his wife was in desertion, and 
that he was for that reason under no obligation to maintain her. 
They concluded in their reasons: ‘‘ Having come to the decision 
as fact that the parting was a consensual one, we were forced to 
the conclusion that the husband was still under a liability to 
maintain his wife unless and until she came to be in a state of 
desertion or committed some other matrimonial offence. We were 
of opinion that there had not in fact been any actual invitation 
by the husband to the wife to resume cohabitation or any other 
act which could properly be construed as putting an end to the 
agreement to live apart, and we could not but decide that as 
the husband had adequate means to maintain his wife his failure 
to do so was wilful. We therefore made the order under the 
terms which, having regard to the means and status of the parties, 
appeared to us to be reasonable.” The justices did not, however, 
consider whether there had been any agreement by the husband 
to provide for the wife upon their separation. Cur. adv. vult. 


Lorp MERRIMAN, P., reading the judgment of the court, said 
that they rejected the contention on appeal that the wife had 
disentitled herself to claim maintenance by the fact that she had 
become a deserter. The parties had separated by mutual consent 
in March, 1956, and nothing had supervened to put an end to 
that consensual separation at the date of the hearing before the 
justices. But it was clear that the justices had directed themselves 
that, because the parting had originally been a consensual one, 
and had so remained, the husband was still under a liability 
to maintain the wife, and that having adequate means for that 
purpose his failure to do so was wilful. But they had arrived 
at that conclusion without considering as a separate question 
whether there was any agreement on the part of the husband, 
expressed or implied, to maintain the wife in a state of separation. 
The question therefore in substance was whether Baker v. Baker 
(1950), 66 T.L.R. (Pt. 1) 81, correctly stated the principles of law 
applicable to such a situation. The headnote read: ‘ Unless 
some grave and weighty matter justifies a wife in leaving home 
she is not entitled to maintenance save in the exceptional case 
of a consensual separation with an agreement attached to it 
that the husband will maintain her.’”’ That decision had been 
consistently followed in the Divisional Court, as in Séarkie v. 
Starkie (No. 2) [1954] 1 W.L.R. 98, and had been approved by 
the Court of Appeal in Chapman v. Chapman (unreported), cited 
in Stringer v. Stringer [1952] P. 171. The effect of that decision, 
however, appeared to have been doubted in the leading judgment 
of Denning, L.J., in National Assistance Board v. Parkes [1955] 
2 Q.B. 506. The court considered the judgments in that case 
in the Court of Appeal (supra) and the Divisional Court ([1955] 
1 Q.B. 486), and said that it would appear that on this particular 
issue, though not on the main subject-matter of the appeal, the 
judgment of Denning, L.J., was a minority or dissenting judgment. 
If that were the true view, it might be doubted whether it afforded 
authority for the conclusion that Baker v. Baker, supra, and 
Chapman v. Chapman, supra, were overruled. National Assistance 
Board v. Parkes, supra, decided that the National Assistance 
Board had an independent statutory right to recover from the 
husband maintenance in the form of national assistance actually 
disbursed by the board to the wife, and was accordingly to be 
distinguished. It was therefore the duty of the court to follow 
what was said by the Court of Appeal in Chapman v. Chapman, 
supra, and also by the majority of the Court of Appeal in Price v. 
Price [1951] P.413. Those divergent views could only be reconciled 
if not by the Court of Appeal itself, by the House of Lords, unless 
in the meantime they were resolved by legislation, if the 
Maintenance Agreements Bill, which was given a second reading 
in the House of Commons on 15th February, 1957, became law. 
In the circumstances the appeal must be allowed. Appeal 
allowed. 


APPEARANCES: A. S. Trapneill (Maliz, Mitchell & Co., for 
Bernard Chill & Axtell, Southampton); A. J. Jenkins (White & 
Leonard, for Wells, Woodford & Ackroyd, Southampton). 


(Reported by Joun B. Garpner, Esq., Barrister-at-Law) [1 W.L.R. 644 
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IN WESTMINSTER 


STATUTORY INSTRUMENTS 


Coal Distribution (Restriction) Direction, 1957. (S.I. 1957 
No. 696.) 5d. 
Conversion Grants (Appointed Day) Order, 1957. (S.I. 1957 


No. 693.) 

Herring Subsidy (United Kingdom) Scheme, 1957. 5d. 

Hill Cattle (Breeding Herds) (England and Wales) Extension 
Scheme, 1957. (S.I. 1957 No. 691.) 5d. 

Hill Cattle Subsidy (Breeding Herds) (England and Wales) 
Payment Order, 1957. (S.I. 1957 No. 692.) 5d. 

Indictment Rules, 1957. (S.I. 1957 No. 669 (L.5).) 5d. 

London Cab Order, 1957. (S.I. 1957 No. 674.) 

London-Carlisle-Glasgow-Inverness Trunk Road (Owen 
Road By-Pass, Lancaster) Order, 1957. (S.I. 1957 No. 682.) 5d. 

London Traffic (Parking Places) Consolidation (Amendment) 
Regulations, 1957. (S.I. 1957 No. 680.) 5d. 

Prohibition of Landing of Animals, Carcases and Animal 
Products, and Hay and Straw from the Channel Islands 
(Revocation) Order, 1957. (S.I. 1957 No. 686.) 5d. 

Purchase Tax (No. 1) Order, 1957. (S.I. 1957 No. 678.) 7d. 

Retention of Cable, Main and Pipe under Highways (County 
of Oxford) (No. 3) Order, 1957. (S.I. 1957 No. 672.) 5d. 

Retention of Cables, Main and Pipes under Highways (Lincoln- 
shire—Parts of Kesteven) (No. 1) Order, 1957. (S.I. 1957 
No. 650.) 5d. 

South Devon Water Order, 1957. (S.I. 1957 No. 681.) 

Stopping up of Highways (Bedfordshire) (No. 1) Order, 1957. 
(S.1. 1957 No. 641.) 5d. 

Stopping up of Highways (Berkshire) (No. 4) Order, 1957. 
(S.I. 1957 No. 642.) 5d. 

Stopping up of Highways (Berkshire) (No. 5) Order, 1957. (S.I. 
1957 No. 643.) 5d. 

Stopping up of Highways (Brighton) (No. 1) Order, 1957. (S.I. 
1957 No. 655.) 5d. 

Stopping up of Highways (Cheshire) (No. 5) Order, 1957. (S.I. 
1957 No. 644.) 5d. 
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AND WHITEHALL 


Stopping up of Highways (Cornwall) (No. 3) Order, 1957. (S.I. 
1957 No. 670.) 5d. 

Stopping up of Highways (Coventry) (No. 2) Order, 1957. (S.I. 
1957 No. 645.) 5d. 

Stopping up of Highways (County of East Suffolk) (No. 1) Order, 
1957. (S.I. 1957 No. 671.) 5d. 

Stopping up of Highways (County of Lancaster) (No. 13) Order, 
1957. (S.I. 1957 No. 660.) 5d. 

Stopping up of Highways (Gloucestershire) (No. 6) Order, 1957. 
(S.I. 1957 No. 646.) 5d. 

Stopping up of Highways (Kent) (No. 7) Order, 1957. (S.I. 
1957 No. 656.) 5d. 

Stopping up of Highways (Lancashire) (No. 12) Order, 1957. 
(S.I. 1957 No. 657.) 5d. 

Stopping up of Highways (London) (No. 27) Order, 1957. (S.I. 
1957 No. 658.) 5d. 

Stopping up of Highways (London) (No. 28) Order, 1957. (S.I. 
1957 No. 659.) 5d. 

Stopping up of Highways (London) (No. 29) Order, 1957. (S.I. 
1957 No. 679.) 5d. 

Stopping up of Highways (Oxfordshire) (No. 3) Order, 1957. 
(S.I. 1957 No. 647.) 5d. 

Stopping up of Highways (Staffordshire) (No. 5) Order, 1957. 
(S.I. 1957 No. 648.) 5d. 

Stopping up of Highways (Worcestershire) (No. 3) Order, 1957. 
(S.I. 1957 No. 649.) 5d. 

Draft Sugar Refining Agreements (Approval) Order, 1957. 8d. 

Wages Regulation (Hair, Bass and Fibre) Order, 1957. (S.1. 
1957 No. 684.) 7d. 

Wages Regulation (Milk Distribution) (Scotland) Order, 1957. 
(S.I. 1957 No. 663.) 6d. 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.] 


REVIEWS 


Contracts and Conditions of Sale of Land. Second Edition. 
By E. O. Watrorp, LL.D. (Lond.), Solicitor of the Supreme 
Court. 1957. London: Sweet & Maxwell, Ltd. £3 15s. net. 


The first edition of this book (published in 1940 under the 
title ‘‘ Conditions of Sale of Land ’’) was mainly in the form of a 
commentary on the then current edition of The Law Society’s 
Conditions of Sale. Most of the chapters were written with 
reference to one of those conditions, although, regarded as a 
whole, the book contained an adequate statement of most of 
the rules applicable to open contracts. 

The new edition is designed as a statement of the rights and 
remedies of the parties to a contract for sale of land. As the 
National Conditions of Sale are frequently used their terms 
are taken into account in addition to those of The Law Society’s 
and the Statutory Conditions. Nevertheless, the change is not 
as fundamental as might appear at first sight. The titles of the 
chapters remain almost identical with those of the first edition 
and follow the order of The Law Society’s Conditions. This 
is no disadvantage, however, as that order is itself a reasonable 
one in which to explain the problems likely to arise under a 
contract of sale. The terms of The Law Society’s Conditions of 
Sale, 1953, the National Conditions of Sale, 16th ed., and the 
Statutory Conditions of Sale, 1925, are printed in appendices, 
with notes and references to the main text. 

The new form of this book seems to achieve successfully the 
author’s aim of explaining the rights and remedies of parties to 
a contract prior to completion. Recent decisions are, in the 


main, adequately incorporated. Nevertheless, in some respects 
further development of the discussion seems necessary, par- 
ticularly as the book must be regarded primarily as one available 
for reference in connection with detailed and unusually difficult 
problems. The discussion of local land charges at p. 156 et seq. 


proceeds on the assumption that town planning schemes are still 
prepared and there is no reference in that section of the text 
to development plans under the Town and Country Planning 
Act, 1947. Further, it would be wise to draw the attention of 
readers to Mr. H. W. R. Wade’s attack (Cambridge Law Journal, 
April, 1954, p. 89) on the reasoning of Eve, J., in Re Forsey and 
Hollebone’s Contract. The conclusion that ‘‘ where property is 
purchased for development or with the object of converting it to 
some other use search should be made in the local land charges 
registry before exchange of the contract’? seems somewhat 
naive. Change of use (if material) is development; searches (if 
necessary at all) are required even if no development is intended; 
reference should also be made to additional inquiries, 

It is unfortunate that Re Barr’s Contract [1956] 1 W.L.R. 918 
is mentioned only in a brief footnote, although it was reported 
in July, 1956. The decision involves a number of problems 
the discussion of which appears to require some additions to 
the text. 


Restrictive Trade Practices. The Business Man’s Guide 
to the Act. By K. C. JoHnson-Davies, T.D., M.A. (Cantab.), 
of Gray’s Inn, Barrister-at-Law, and R. D. Harineron, of 
Gray’s Inn, Barrister-at-Law. With a Foreword by Sir MILEs 
Tuomas, D.F.C., M.I.Mech.E., M.S.A.E. 1957. London: 
MacDonald and Evans, Ltd. £1 5s. net. 


This is a very sound book indeed. The practitioner will find 
in it the answers to nearly all the practical points he meets in 
connection with the registration of restrictive trading agreements, 
and despite its modest size, he will also find that each rule in 
the sections of the 1956 Act which define registrable agreements 
is amply illustrated with examples. Particularly useful is the 
nine-page questionnaire in chapter 6 ; this can be used as a check 
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list when deciding whether clients’ agreements are registrable, 
and its value, of course, lies in the certainty one will have that 
nothing in the Act has been overlooked. “ 

The procedure for registering agreements is set out with 
admirable clarity in chapter 7. Because of the differing interpre- 
tations which the books already published have given to s. 10 (3) 
of the 1956 Act, the practitioner has been put in doubt whether 
the registration of an agreement which was registrable on 
30th November, 1956, may be avoided by altering it in such a 
way that, if a new agreement were made in the form of the 
altered one, the new agreement would not be registrable. The 
reviewer respectfully agrees with the answer given by the book 
(p. 110) that registration cannot be avoided by such alterations ; 
that is the literal meaning of s. 10 (3), and it is wishful thinking 
to hope that the court will give a different interpretation merely 
because the result is odd. 

The book would have done well to deal in detail with the 
Registration of Restrictive Trading Agreements Order, 1956, 
in chapter 7. The machinery by which the Board of Trade may 
make agreements registrable is adequately dealt with, but one 
is then referred to an appendix to find out what agreements 
are already registrable. 

Section 7 (2) of the 1956 Act is interpreted as though all the 
restrictions in an agreement must relate solely to the goods 
supplied for it to be exempt from registration (pp. 58 and 62). 
The subsection does not require this; if an agreement between 
two persons contains restrictions accepted by them both, and 
one party’s restriction relates solely to goods supplied under the 
agreement and is therefore to be disregarded under s. 7 (2), 
the other party’s restriction may relate to anything, and the 
agreement will not be registrable, because s. 7 (2) prevents there 
being restrictions accepted by two parties as s. 6 (1) requires. 

On pp. 123 and 124 it is said that the High Court has no power 
to declare whether an “‘ export’’ agreement is registrable with 
the Board of Trade under s. 31 of the 1956 Act, or to compel the 
registration of such an agreement. Admittedly, the court has 
no power to do so under ss. 13 and 18, but it can achieve the same 
result by a declaration under R.S.C., Ord. 54a, and an order of 
mandamus. 

On p. 142 the book says that a manufacturer who has fixed 
a resale price for his goods may not sue a retailer under s. 25 for 
damages for failing to maintain the price. Section 25 (1) provides 
that the manufacturer may enforce the condition for resale 
price maintenance against the retailer ‘‘ as if he had been a party ”’ 
to the agreement containing it, and this surely means that the 
manufacturer may sue for damages as well as an injunction. 

Finally, on p. 149 the book declares that because of s. 6 (7), 
the Restrictive Practices Court may order the dissolution of a 
trade association which has made a recommendation which it 
considers against the public interest. Section 20 (3) confers 
no such power ; the association and its members may be enjoined 
from giving effect to the recommendation, but the constitution 
of the association cannot be attacked. 

The reviewer has dealt in detail with the foregoing criticisms 
because so useful a book deserves a rigorous examination. It is 
no small commendation to add that no other criticisms can be 
made. 


Tax Planning and the Family Company with Precedents. 
By Davin R. STANForRD, M.A., LL.B., of the Middle Temple, 
Barrister-at-Law. 1957. London: Sweet & Maxwell, Ltd. 
£2 10s. net. 

There has been of late rather a plethora of books dealing 
with various aspects of the gentle art of so ordering one’s affairs 
as to attract the minimum rather than the maximum burden 
of taxation: it is an art that takes many forms, and this latest 
book is concerned with arrangements involving the use of limited 
companies. It is therefore concerned with questions of estate 
duty, income tax, profits tax and surtax, and all of them are 
dealt with in greater or lesser detail. 

In addition to the text there are provided twenty-seven 
precedents of a most varied nature, including, inter alia, specimen 
objects clauses, an agreement between companies to make 
subvention payments and a specimen letter submitting accounts 
to the Special Commissioners for clearance under the Income 
Tax Act, s. 252. 

Except in some very small matters which might be properly 
described as being matters of detail or perhaps of taste and 
preference, we have no criticism to offer of the way the work 
has been done. But, whilst no doubt it may be convenient 
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to gather these things together, we are inclined to wonder whether 
it was necessary for it to be done at all. The principles governing 
the liabilities to estate duty in respect of interests in family 
companies, whether under the Finance Act, 1940, s. 46, or s. 55, 
or otherwise, are by now pretty well known without thirty-one 
pages of new exposition, and the principles governing surtax 
directions pursuant to the Income Tax Act, 1952, s. 245 e¢ seq., 
are equally pretty well known without a similar amount of space 
being devoted to them. Nor should we have thought that at 
this stage it was necessary in a publication of this sort to provide a 
precedent of a common form agreement for allotment of bonus 
shares to comply with the requirements of the Companies Act, 
1948, s. 52 (1) (0), nor yet a common form indemnity on the 
sale of shares, nor yet an equally common form notice under 
s. 22 of the Finance Act, 1937, requiring group treatment for 
profits tax purposes. 

It is to be hoped that we shall not be thought superior if we 
say that our principal criticism is that there is not very much 
that is new, but, on the other hand, it must be admitted that 
everything is new to somebody. 


By F. Nyranp, LL.B., 


Stamp Duties. Second Edition. 
London: Butterworth 


Solicitor of the Supreme Court. 1957. 
and Co. (Publishers), Ltd. £1 5s. net. 


The law of stamp duties has for long been an unattractive and 
neglected subject: it will always remain unattractive but it is 
less neglected than it was; there are now three new books, or 
new editions, to choose from. 

This book is written primarily with an eye to the student, 
and it replaces the first edition published last year. In this 
edition the provisions of the Finance Act, 1956, have been 
incorporated and the arrangement of the work has been altered 
in the interests of clarity. 

In order, presumably, to assist students the author has, in 
chapters 1—15 (occupying 138 pages), omitted some matters which 
might or might not properly be described as matters of detail 
and has included many of them in Appendix I (occupying 
89 pages), which is in substance a reproduction of the First 
Schedule to the Stamp Act, 1891, with notes. Whilst views 
may differ, this does not appeal to us. Some of these matters 
are of importance, and one fears that, unless the present genera- 
tion of students is much superior to our own, a student who 
has gone through the main body will give scant attention to the 
appendix. For those practitioners who may make use of the 
book this arrangement makes only for duplication or difficulty 
of reference, and we would prefer to see all the substantive 
information incorporated into the text. 

The standard of printing and binding is particularly good. 


The County Court Practice, 1957. Edited by His Honour 
Judge Sir Epcar Date, R. C. L. Grecory, LL.B., of Gray’s 
Inn, Barrister-at-Law, and Mr. Registrar DouGLas FEARN, 
Registrar of the Lambeth and Southwark County Courts. 
London: Butterworth & Co. (Publishers), Ltd.; Sweet & 
Maxwell, Ltd.; Stevens & Sons, Ltd. £4 5s. net. 

All amendments made in 1956 to the County Court Rules 
have been noted and included in the text of the Rules, but the 
County Court (Amendment) Rules, 1957, were published too 
late for such incorporation and appear in a plain text at the 
end of the book. Amendments made to the County Court Fees 
Order, 1949, and to the County Court Funds Rules are duly 
included. The title ‘‘ Admiralty’’ has been largely rewritten 
in the light of Pt. I of the Administration of Justice Act, 1956, 
and a special effort has been made to include all noteworthy 
cases on Pt. II of the Landlord and Tenant Act, 1954, up to the 
end of last year. 


The Stock Exchange Official Year-Book, 1957. Volume I. 
Editor-in-Chief: Sir HEwitT SKINNER, Bt. London: Thomas 
Skinner & Co. (Publishers), Ltd. Two volumes, £8 net. 
Volume 2 of the Stock Exchange Official Year-Book having 

increased rapidly in size of recent years, the ‘‘ Mines ’’ section 
has now been transferred to vol. 1, which comprises some 
1,950 pages. It includes some 3,600 notices of every category 
except ‘‘ Commercial and Industrial,’ which is in vol. 2, to 
be published in September. Full information is given on Govern- 
ment securities (British, Dominion, Colonial and foreign) and on 
the securities of municipalities, other corporate bodies and the 
nationalised industries. 
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NOTES AND NEWS 


Miscellaneous 
SUPREME COURT: QUEEN’S BIRTHDAY, 1957 


The offices of the Supreme Court will close on Thursday, 
13th June, being the day appointed to be kept as the Queen’s 
Birthday. 


DEVELOPMENT PLANS 
Dorset County CouNncIL DEVELOPMENT PLAN 


On 14th February, 1957, the Minister of Housing and Local 
Government approved with modifications the above development 
plan. A certified copy of the plan as approved by the Minister 
has been deposited at the places mentioned below: Places of 
deposit between the hours of 10 a.m. to 1 p.m. and 2.30 p.m. 
to 4.30 p.m. on Mondays to Fridays, inclusive, and 9.30 a.m. to 
11.30 a.m. on Saturdays :— 

Beaminster—The Rural District Council Offices, Beaminster. 
Blandford—Council Chamber, Municipal _ Buildings, 

Blandford. 

Bridport—The Rural District Council Offices, Mountfield, 

Bridport. 

Lyme Regis—The Clerk’s Department, Borough Office, Lyme 

Regis. 

Poole—The Town Clerk’s Office, Poole. 
Portland—The Urban District Council Offices, Portland. 
Shaftesbury—The Rural District Council Offices, Bimport, 


Shaftesbury. 
Sherborne—The Rural District Council Offices, Greenhill, 


Sherborne. 

Sturminster Newton—The Rural District Council Offices, 
Sturminster Newton. 

Swanage—The Urban District Council Offices, Town Hall, 
Swanage. 

Wareham—The Rural District Council Offices, Westport 
House, Wareham. 

Weymouth—The Borough Engineer’s Office, Weymouth. 

Wimborne—The East Area Planning Office, Civic Centre, 
Wimborne. 
Place of deposit between the hours of 10 a.m. to 1 p.m. and 

2 p.m. to 5.30 p.m. Mondays to Fridays inclusive :— 

Dorchestey—County Planning Department, County Hall, 

Dorchester. 


The copies of the plan so deposited will be open for inspection 
free of charge by all persons interested at the places and at the 
times mentioned above. The plan became operative on 
12th April, 1957, but if any person aggrieved by the plan desires 
to question the validity thereof or of any provisions contained 
therein on the ground that it is not within the powers of the 
Town and Country Planning Act, 1947, or on the ground that 
any requirement of the Act or any regulation made thereunder 
has not been complied with in relation to the approval of the 
plan, he may within six weeks from 12th April, 1957, make 
application to the High Court. 


DuRHAM CouUNTY DEVELOPMENT PLAN—BISHOP AUCKLAND 
Town Map 


On i7th January, 1957, the Minister of Housing and Local 
Government amended the above development plan by the 
addition thereto of the Bishop Auckland Town Map. A certified 
copy of the plan as amended by the Minister has been deposited 
for public inspection at the County Planning Office, 10 Church 
Street, Durham, and also at the Bishop Auckland Urban District 
Council Offices, Town Hall, Bishop Auckland. The copies of the 
plan so deposited will be open for inspection free of charge by 
all persons interested at the places mentioned above during 
normal office hours. The amendment became operative as from 
11th April, 1957, but if any person aggrieved by it desires to 
question the validity thereof or of any provision contained therein 
on the ground that it is not within the powers of the Town and 
Country Planning Act, 1947, or on the ground that any require- 
ment of the Act or any regulation made thereunder has not been 


complied with in relation to the making of the amendment, he 
may, within six weeks from 11th April, 1957, make application 
to the High Court. 


THE SOLICITORS ACTS, 1932 TO 1941 


On 4th April, 1957, the practising certificate of RaLpu 
NIcHOLAS CHARD, of Warwick House, High Street, Sidmouth, 
Devon, a Solicitor of the Supreme Court, was suspended by 
a of the fact that he was adjudicated bankrupt on 4th April, 
1957. 

On 4th April, 1957, the practising certificate of LEONARD 
Joun CoxweELL, of Warwick House, High Street, Sidmouth, 
Devon, a Solicitor of the Supreme Court, was suspended by 
virtue of the fact that he was adjudicated bankrupt on 4th April, 
1957. 

On 11th April, 1957, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of JAMES GEORGE HarDING, formerly of 
48 Tarwood Street, Torquay, Devonshire, be struck off the Roll 
of Solicitors of the Supreme Court, and that he do pay to the 
applicant his costs of and incidental to the application and 
inquiry. 

On 11th April, 1957, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that SypNEyY Gorpon, of 7 Victoria Street, Liverpool, 2, be 
suspended from practice as a solicitor for a period of six weeks 
from 11th April, 1957, and that there be imposed upon him a 
penalty of £200 forfeit to Her Majesty and that he do pay to the 
applicant his costs of and incidental to the application and 


inquiry. 


DOUBLE TAXATION RELIEF: AUSTRIA 
The Double Taxation Relief Convention with Austria relating 
to taxes on income was ratified on 13th March, 1957, and has 
now been published as the Schedule to an Order in Council 
numbered S.I. 1957 No. 598. 


OBITUARY 


Mr. J. T. MIDDLETON 


Mr. James Taylor Middleton, retired solicitor, of Manchester, 
died recently at Oldham, aged 69. He was admitted in 1910. 


SOCIETIES 


THE LAW SOCIETY 


The Prime Minister was the guest of the President of The Law 
Society, Sir Edwin Herbert, at a luncheon party on 29th April at 
60 Carey Street, Lincoln’s Inn. The other guests were: Sir 
Oliver Franks, Sir Hartley Shawcross, Q.C., M.P., Sir Malcolm 
Trustram Eve, Q.C., Dr. Ralph Vaughan-Williams, O.M., 
Professor A. L. Goodhart, Q.C., Mr. J. S. Wills, Mr. H. B. 
Lawson, Mr. G. W. R. Morley, and Mr. T. G. Lund. 


The annual general meeting of THE BARRISTERS’ BENEVOLENT 
ASSOCIATION will be held or 29th May at the Inner Temple Hall, 
at 4.45 p.m., where The Rt. Hon. Lord Justice Hodson will 
take the Chair. 
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